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U.S. COPYRIGHT OFFICE: 

ITS FUNCTIONS AND RESOURCES 


THURSDAY, FEBRUARY 26, 2015 

House of Representatives 
Committee on the Judiciary 
Washington, DC. 


The Committee met, pursuant to call, at 1:30 p.m., in room 2141, 
Rayburn Office Building, the Honorable Bob Goodlatte (Chairman 
of the Committee) presiding. 

Present: Representatives Goodlatte, Chabot, Issa, King, Gohmert, 
Jordan, Marino, Collins, DeSantis, Walters, Buck, Ratcliffe, Trott, 
Bishop, Conyers, Nadler, Lofgren, Johnson, Chu, Deutch, DelBene, 

TotTT’K^G I '-I p-i I I -I n ^ QTIm 

Staff present: (Majority) Shelley Husband, Chief of Staff & Gen- 
eral Counsel; Branden Ritchie, Deputy Chief of Staff & Chief Coun- 
sel; Allison Halataei, Parliamentarian & General Counsel; Joe 
Keeley, Counsel; Kelsey Williams, Clerk; (Minority) Perry Apel- 
baum. Staff Director & Chief Counsel; Danielle Brown, Parliamen- 
tarian; and Jason Everett, Counsel. 

Mr. Goodlatte. Good afternoon. The Judiciary Committee will 
come to order, and without objection, the Chair is authorized to de- 
clare recesses of the Committee at any time. 

We welcome everyone to this afternoon’s hearing on the “U.S. 
Copyright Office: Its Functions and Resources.” And I will begin by 
recognizing myself for an opening statement. 

Two hundred twenty-five years ago, the Nation’s first Copyright 
Act was signed into law, but the U.S. Copyright Office itself is a 
more recent creation, if you can describe 118 years as recent. Al- 
though small in size, the Office is not small in importance. The 
copyright economy that the Office oversees is an expanding compo- 
nent of the U.S. economy. 

The endless creativity of our citizens generates new works every 
year. As two of our copyright review hearings in 2013 dem- 
onstrated, the copyright world is intertwined with the technology 
world in a symbiotic relationship that benefits both sectors. Al- 
though most of the works referenced in the more than half a mil- 
lion copyright claims received each year by the Copyright Office 
may never become widely known, some are seen, heard, and read 
by millions of Americans, if not billions of people around the world. 

America’s creativity is the envy of the world, and the Copyright 
Office is at the center of it. However, many have highlighted the 
fact that one cannot have a Copyright Office whose technologies 
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and processes are of the analog era when the economy has become 
a digital one. Although the Copyright Office has managed to direct 
its resources to maximize their efficiency, it is clear that what was 
expected of the Office in the 20th century is not what is expected 
of it in the 21st century. 

Today, most Americans carry one or more smart devices in their 
pocketbooks, backpacks, and purses. They store their favorite 
books, songs, movies, games, and more on their device, and they 
use the internet to find more. Yet trying to find much information 
about the works themselves from the Copyright Office records is 
not a useful effort for most. Burdened by a lack of funds and de- 
pendent upon the vastly different technology needs of the Library 
of Congress, the Copyright Office has been unable to respond to the 
needs of the copyright community, harming copyright owners and 
users alike. 

I have worked with three outstanding registrars of the copyright 
over the years: Barbara Ringer, Mary Beth Peters, and Maria 
Pallante. All have been strong advocates for a robust Copyright Of- 
fice that can serve the needs of the copyright community while pro- 
viding wise counsel to this and other Committees. In response to 
the quality of their efforts. Congress vested more power with the 
Copyright Office through rulemaking authority over the past sev- 
eral decades. 

Some now believe that part of the problem with copyright law 
today is that it is unable to adapt quickly enough to new tech- 
nologies and business models. One possible solution would be to 
give the Office more authority to promulgate regulations that can 
more quickly interpret fundamental copyright principles set by 
Congress rather than wait for Congress to act. I look forward to 
hearing more about that possibility. 

I am also interested in learning about the potential constitu- 
tional concerns that might result by adding more regulatory powers 
to the Copyright Office or creating new programs, such as a small 
copyright claims remedies system, as some have suggested. 

The witnesses this afternoon are well positioned to explain the 
impact of poor funding and marginal IT systems upon the copyright 
system and those who interact with the Copyright Office on a daily 
basis. I look forward to hearing from them on these topics as well. 

Thank you all again for being here this afternoon, and it is now 
my pleasure to recognize the Ranking Member of the Committee, 
the gentleman from Michigan, Mr. Conyers, for his opening state- 
ment. 

Mr. Conyers. Thank you. Chairman Goodlatte. Members of the 
Committee, the United States Copyright Office plays a critical role 
in promoting and protecting our Nation’s copyright system. The Of- 
fice examines and registers copyright claims, records copyright doc- 
uments, and administers statutory licenses. It provides expert 
copyright advice to Congress as well as various Federal agencies 
concerning trade agreements, treaty negotiations, and court pro- 
ceedings. And the Office recommends much needed improvements 
to the copyright system based on its research and analysis. 

Unfortunately, the existing Copyright Office itself is ill equipped 
to handle certain challenges presented by technological develop- 
ments and the growing demands of the copyright system. While the 
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Copyright Office is well aware of its limitations, it cannot fully 
overcome them without congressional action. 

Today’s hearing provides us an opportunity to examine how the 
Copyright Office should function and how we can best prepare for 
the coming decades to benefit the overall copyright system. To that 
end, Congress should first consider whether the Copyright Office 
requires wholesale structural and operational changes to better 
meet the needs of the present and future copyright system. 

Although a strong copyright system necessitates an efficient and 
effective United States Copyright Office, there are serious concerns 
that the Office, in fact, lacks sufficient autonomy and infrastruc- 
ture to meet the needs of the copyright community. Therefore, I 
would ask the witnesses, whom I join in welcoming to this hearing, 
to discuss how best to address these structural and operational con- 
straints. 

Another factor integral to the success of the copyright system is 
for the Copyright Office to become more user friendly. For example, 
the Office’s recordation system continues to be a cumbersome and 
costly process that requires manual examination and data entry. In 
addition, the functionality of the Office’s databases and the 
usability of the Office’s website must be improved. Further, the se- 
curity of deposited digital works must be strengthened, and the 
copyright community needs a system which provides a more usable 
and searchable public record of copyrighted material. 

The Copyright Office is aware of the need to modernize so that 
it can adapt to ever-evolving technology and the needs of the copy- 
right community. We must help it do so, which leads me to my 
final observation. A strong copyright system requires that we fully 
fund the Copyright Office. As I have previously stated, the Copy- 
right Office performs several critical roles in our copyright system. 
Yet since 2010, Congress has reduced the Copyright Office’s budget 
over 7 percent, while continuing to ask it to do more. Decreased 
funding reduces any operating cushion the Copyright Office could 
otherwise use for long-term planning, such as overhauling its en- 
tire information technology system. 

It has also undermined the Office’s ability to hire staff to fulfill 
its many statutory duties. For instance, its registration program 
currently has 48 vacancies out of 180 staff slots, and the Office has 
been prevented from representing the interests of the United 
States in international meetings and multinational treaty negotia- 
tions as a result of budget constraints. 

In Fiscal Year 2014, the Copyright Office had an overall budget 
of about $50 million. When considering that total copyright indus- 
tries contribute nearly $2 trillion or more than 11 percent in value 
to the United States gross domestic product. Congress, we should 
realize the importance of the Copyright Office and increase its 
budget. Fully funding the Copyright Office will make our copyright 
system become even more effective and efficient, and enhance our 
country’s competitiveness. 

I thank the Chairman for holding today’s hearings, and I look 
forward to hearing from the witnesses. Thank you. 

Mr. Goodlatte. Thank you, Mr. Conyers, and without objection 
all other Members’ opening statements will be made a part of the 
record. 
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We welcome our distin^ished panel today, and if you would all 
rise, I will begin by swearing in the witnesses. 

Do you and each of you swear that the testimony that you are 
about to give shall be the truth, the whole truth, and nothing but 
the truth, so help you God? 

[A chorus of ayes.] 

Mr. Goodlatte. Thank you very much. Let the record reflect 
that all the witnesses responded in the affirmative. 

I will now begin by introducing our witnesses. Our first witness 
is Keith Kupferschmid, the general counsel and senior vice presi- 
dent for intellectual property for the Software and Information In- 
dustry Association. Mr. Kupferschmid specializes in intellectual 
property policy, legal, and enforcement matters. He received his 
bachelors of science in mechanical engineering from the University 
of Rochester. Additionally, he holds a J.D. from American Univer- 
sity Washington College of Law. 

Our second witness is Lisa Dunner, chair of the American Bar 
Association’s Section of Intellectual Property. Ms. Dunner is the 
founding editor-in-chief of the ABA’s Intellectual Property Law Sec- 
tion’s IP magazine. Landslide, and has written about numerous 
trademark and copyright issues. Ms. Dunner attended Rollins Col- 
lege for her bachelors of arts degree, and she continued on to re- 
ceive her J.D. from the John Marshall Law School. 

Our third witness is Nancy Mertzel, who is testifying on behalf 
of the American Intellectual Property Law Association. Ms. Mertzel 
is a partner with Schoeman Updike Kaufman & Stern, where she 
focuses on intellectual property matters. Since 2009, she has been 
named annually to the list of New York’s super lawyers for intellec- 
tual property litigation. Ms. Mertzel attended the University of 
Rochester for her bachelors of arts degree. She then went on to re- 
ceive her juris doctorate from American University Washington 
College of Law. 

Professor Bob Brauneis, a professor of law at the George Wash- 
ington University School of Law, and the Kaminstein Scholar-in- 
Residence at the Copyright Office. At GW, Professor Brauneis is 
the co-director of the intellectual property program. He has written 
numerous scholarly articles on intellectual property and constitu- 
tional law. Professor Brauneis received his B.A. from the Univer- 
sity of California. He additionally holds a J.D. from Harvard Uni- 
versity. 

I would like to thank all of our witnesses for their appearance. 
Your written statements will be entered into the record in their en- 
tirety, and I ask that you each summarize your testimony in 5 min- 
utes or less. To help you stay within that time, there is a timing 
light on the table in front of you. When the light switches from 
green to yellow, you have 1 minute to conclude your testimony. 
When the light turns red, that concludes your testimony. 

Mr. Kupferschmid, we will begin with you. You will want to turn 
on that microphone. 

TESTIMONY OF KEITH KUPFERSCHMID, GENERAL COUNSEL, 
SOFTWARE & INFORMATION INDUSTRY ASSOCIATION 

Mr. Kupferschmid. Chairman Goodlatte, Ranking Member Con- 
yers, and Members of the Committee, thank you for the oppor- 
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tunity to testify before you today to discuss the functions and re- 
sources of the U.S. Copyright Office. 

I am Keith Kupferschmid, general counsel and senior vice presi- 
dent for intellectual property for the Software and Information In- 
dustry Association. Today I hope to assist the Committee in better 
understanding the important role the Copyright Office plays in the 
creation and distribution of innovative new products and services, 
the concern we have relating to the Office’s operations, IT infra- 
structure, staffing, and budget, and the immediate need to take 
steps to modernize the Office. 

As the Office responsible for administering all matters relating 
to copyright, few other offices are more important to the growth of 
creativity and commercial activity in our Nation than the United 
States Copyright Office. Despite the critical nature of the services 
provided by the Office, many of these services have failed to keep 
pace with technology and the marketplace. 

Our major concerns are the Library of Congress’ demand for de- 
posit copies in certain formats causes friction with the Copyright 
Office and copyright applicants. Some SIIA members do not reg- 
ister their works with the Copyright Office because it is too expen- 
sive and too cumbersome, and because they are concerned about 
the security of their deposits. For example, many newspapers are 
no longer registering their works with the Copyright Office because 
the Library requires that newspaper deposits be in microfilm for- 
mat. 

Also, the functionality of the Copyright Office registry is dras- 
tically out of date relative to today’s technologies. For instance, a 
search of the registry for The Godfather does not display either the 
Oscar winning movie or the bestselling book within the first 25 
search results. 

The present recordation process is also shockingly antiquated, 
cumbersome, and costly. It requires manual examination and data 
entry from paper documents, much in the same way as when the 
recordation was first launched in the 1870’s. It takes the Office 12 
to 18 months to enter the data. This is much too long in today’s 
copyright marketplace. 

So what can be done to address these problems? First, the Office 
needs a more advanced IT infrastructure that is specifically to the 
Office and can better support the needs of its users. The Copyright 
Office is obligated to use the Library’s IT systems, which are meant 
to service the Library and its associated function. But the Copy- 
right Office has a very different mission. It provides services that 
affect the legal rights and economic interests of those who rely on 
the Copyright Act. 

Second, the Copyright Office funding needs to be increased. From 
2010 to 2013, funding was reduced by over 20 percent, causing 
staffing shortages and technology lapses. The Copyright Office is 
unable to increase user fees enough to offset the shortfall because 
it must limit its fees to the costs incurred for providing its services. 
Third, the Copyright Office needs more staff. The number of Copy- 
right Office staff has dropped over the past 5 years from close to 
500 FTEs to less than 400. This dramatic reduction in staff has 
placed an impossible burden on the Office to accomplish its respon- 
sibilities in a timely and effective manner. 
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The Copyright Office customers want the Office to do the things 
it already does, but do them better and faster, and also to do many 
new innovative things to make the copyright law more functional, 
more efficient, and more user friendly. The prospects of the Copy- 
right Office being able to meet these demands are slim under the 
present structure and funding levels. 

Accordingly, SIIA recommends the following steps be taken to 
address these problems. Congress should authorize a study to de- 
termine the best long-term solution for the Office. Alternatives in- 
clude retaining the Copyright Office within the Library while in- 
creasing its autonomy, making the Copyright Office a freestanding 
independent agency within the executive branch, and relocating the 
Copyright Office into the PTO. This study should also examine 
whether the head of the Office should be a presidential appointee. 

Congress should also increase the Copyright Office’s funding to 
enable the Office to make immediate critical improvements. Con- 
sidering how important the Copyright Office and the copyright in- 
dustries are to the U.S. economy, increasing the Office’s appropria- 
tions for modernization purposes is definitely justified. 

Lastly, Congress should pass legislation immediately that vests 
the Copyright Office with the same type of operational autonomy 
that Congress has granted to the Congressional Research Service. 
Unlike the Copyright Office, the Library has no authority to super- 
vise or direct the activities of CRS. To the contrary, the Library is 
statutorily required to encourage, assist, and promote CRS. By giv- 
ing the Copyright Office more autonomy, many of the operational 
problems previously identified could be resolved. 

I look forward to working with the Committee and other stake- 
holders as this and other copyright issues are considered by the 
Committee, and happy to answer any questions. Thank you. 

[The prepared statement of Mr. Kupferschmid follows:] 
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Chairman Goodlatte, Ranking Member Conyers and members of the Judiciary Committee, thank 
you for the opportunity to testify before you today to discuss the functions and resources of the 
U.S. Copyright Office. 

I am ICeith Kupferschmid, General Counsel and Senior Vice President of Intellectual Property 
for the Software & Information Industry Association (SlIA). SUA is the principal trade 
association for the software and digital information industries. The more than 700 software 
companies, data and analytics firms, information service companies, and digital publishers that 
make up our membership serve nearly every segment of society, including business, education, 
government, healthcare and consumers.' As leaders in the global market for software and 
information products and services, they are drivers of innovation and economic strength — 
software alone contributes $425 billion to the U.S. economy and directly employs 2.5 million 
workers and supports millions of other jobs.^ 

SllA’s software and information members rely significantly on the copyright law to protect their 
investment in the creation and dissemination of their innovative new software and information 
products and services. They also rely on the copyright law as potential licensees interested in 
licensing the works of others and as information aggregators interested in copyright registration 
and recordation data. The copyright law is therefore critical to their success and prosperity as 
well as the short and long-teim success of the U.S. economy. By testifying here today 1 hope to 
assist the Committee in better understanding the important role the U.S. Copyright Office plays 
in the creation and distribution of innovative new software and information products and 
services, the concerns we have relating to the Office’s operations, IT infrastructure, security, 
staffing and budget, and the immediate need to take steps to modernize the Office. 


' A list of SIIA's member companies may be found at; iittp://ww w.siia.uet/meinbershiu/memberiist.asp. 

■ Soi’lvvarc & IiiTormalion Induslry Association. The U.S. Software Industry: An Engine for Economic Grovvlli and 
Employment, Prepared for SIIA by Robert J. Shapiro, 2014 at 

hiip:/7w\\iv.siia.net/AdmiD/PileManagement.aspx.TinkClick.aspx?fileticket~tTCbUo5PvEM%3d&portalid~0 . 
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The Copyright Office is responsible for all administrative, policy and litigation matters relating 
to the US. copyright law. It plays the essential role of registering copyrighted works and 
recording transfers of ownership of these works. It also plays a crucial public policy role by 
advising Congress on all domestic and international copyright and related rights matters and 
providing information and assistance to Federal departments and agencies, as well as the 
Judiciary on all copyright issues. 

As the Office responsible for administering all matters relating to copyright, few other 
government offices are more important to the growth of creativity and commercial activity in our 
nation than the U.S. Copyright Office. The ability of our nation’s independent creators and small 
and large businesses to promptly register and record their copyright interests with the Office, and 
of the public to obtain copyright information that enables them to license copyrighted works 
creates new industries and spurs the economy, which in turn assists our global competitiveness 
and technological leadership. 

Despite the critical nature of the services provided by the Office, many of these services have 
failed to keep pace with technology and the marketplace. While the Office should be held 
accountable for its shortcomings to some extent, in truth many of these deficiencies have been 
caused by many years of budgetary neglect and structural deficits that would make it difficult for 
any agency to merely keep pace, to say nothing about modernization. 

Many of the challenges confronted by the Office can be traced back to the fact that the Copyright 
Office resides in the legislative branch, within and under the “direction and supervision” of the 
Library of Congress. As a department of the Library, the Office is obligated to use the Library’s 
information technology systems, which are antiquated, incompatible and impractical in regard to 
the Office’s underlying objectives and mission. 


The Office is also significantly underfunded and understaffed. Within the past several years 
especially, it is proving exceedingly difficult for the Copyright Office to provide timely and 
effective services to its constituents. Consequently, we think the time is ripe for Congress to 
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examine the present structure of the Copyright Office and consider alternatives to the Copyright 
Office being within and under the supervision of the Library of Congress. 

More specifically, we recommend that: 

1 . Congress should authorize a study to determine whether the Copyright Office, its users 
and the public are best served in the long-term by either retaining the Copyright Office 
within the Library while increasing its autonomy, or moving the Copyright Office from 
the Library and making it a free-standing independent agency within the executive 
branch or relocating it into the Patent and Trademark Office (PTO). This study should 
also examine whether the Register (or whomever heads the Office) should be a 
Presidential appointee. 

2. Congress should increase the Copyright Office funding to enable the Office to make 
immediate critical improvements to its operations, staffing and IT. 

3. Congress should pass legislation immediately that gives the Copyright Office the same 
type of autonomy that Congress has granted to the Congressional Research Service 
(CRS), which also resides in the Library. 

Copyright Office Functions 

The primary duties of the Register, as enumerated throughout the Copyright Act, include: 

• Registration, which includes examining and registering copyright claims; 

• Recordation, which includes recording assignments, licenses, termination notices, 
security interests, and other copyright documents; 

• Adminislering Statutory Licenses and Rulemaking, which includes statutory licenses 
affecting online music services, cable operators, satellite carriers, and broadcasters 
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and often requires the Office to manage and disperse private monies and to review 
final determinations of rates and terms for statutory licenses that are set by the 
Copyright Royalty Judges; 

• Advice on Policy Matters, which includes advising Congress on national and 
international issues relating to copyright through studies and other means, providing 
information and legal assistance to Federal agencies, and participating in negotiations 
and international meetings; 

• Education and Iriformation Services, which includes maintaining public databases, 
materials to educate its customers and the public about copyright, and related 
information and education services. 

There are a host of critical concerns we have relating to the Copyright Office’s ability to 
efficiently and effectively perform these duties, the most significant of which include: 

A. Decreased Staffing Has Caused a Backlog of Copyright Applications 

In fiscal year 2012, the Copyright Office processed more than 560,000 claims for registration. 
Despite this herculean effort, the number of copyright registration applications pending with the 
Office increased over the course of the year. At the start of fiscal year 201 2, there were 1 83,676 
registration applications pending with the Office and at end of the fiscal year 194,689 
applications were pending. The Register has acknowledged that this growing backlog of 
applications is a direct result of decreases in staffing levels. 

Until and unless the Office’s staffing problems are effectively addressed this backlog will 
continue to grow. Applicants may become more disenchanted with the Office and many may 
begin to question (if they haven’t already done so) why they spend their time and resources to 
register their works. This may result in the submission of fewer applications, which in turn will 
translate to fewer deposit copies for the Copyright Office and thus fewer works for the Library of 
Congress’ collections. 
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B. The IJhrary of Congress ' Demands for Deposit Copies in Certain Bor mats Causes 

Friction with the Copyright Office and Copyright Applicants 

The deposit copy required by the Copyright Office serves numerous purposes. It is used by the 
Office in the examination process to determine whether the work meets the conditions of 
copyrightability and to certify the copyright record for parties, for example, as in the case of 
infringement litigation. These deposit copies are also used by the Library of Congress to stock 
its collections. Because the deposit copy is used by the Library for one purpose and by the 
Copyright Office for a completely different - and often competing - purpose, the Library and the 
Office are often at odds with one another over the type and use of the deposit copy. 

The Library of Congress regularly reviews the deposits submitted for copyright registration and 
then selects the deposits that it wants to include in its collection. The Copyright Office has no 
choice but to turn over its copy to the Library because under the statute the Library controls the 
Office. However, if the Library makes a selection and takes the Office's only copy, then the 
Office will be unable to satisfy its obligation to certify the copyright record in the case of 
copyright litigation. 

To date, the deposits the Library has selected have been primarily physical fonnats. Often, the 
Copyright Office and registrants would prefer to submit a digital deposit copy, but because the 
Library desires that the deposit be in a physical format, the Copyright Office requires the 
registrant to submit a physical copy. This is a major obstacle to the Copyright Office’s efforts to 
make the registration process more efficient and less expensive for copyright owners. 

Some SIIA members do not register their works with the Copyright Office because they have 
found the process to be too expensive and cumbersome and because they are concerned about the 
security of their deposits. For example, many newspapers are no longer registering their works 
with the Copyright Office because the Library requires that newspaper deposits be in microfilm 
format. As publishers and institutions move away from microfilm, the Library’s continued and 
unreasonable demand for microfilm copies places an undue financial and administrative burden 
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on newspaper copyright owners. The end result is that everyone loses - the Library gets nothing 
for its collection, the public may be missing valuable historical knowledge, and the resulting 
financial hardship precludes newspaper publishers from registering their newspapers, thus 
making it more difficult for them to take action against the online infringers. 

C The Functionality of the ('opyright Office Registry is Outdated 

The Office’s registration system and its companion recordation system constitute the world’s 
largest database of copyrighted works and copyright ownership information. However, the 
functionality of the registry is drastically out of date relative to search and database technologies 
available today. 

A good example of the functionality problems can be demonstrated by a simple search of the 
database records on the Copyright Office website. A search of the Office records for “The 
Godfather’’ does not display either the Oscar-winning movie or the best-selling book by Mario 
Puzo within the first 25 search results. In comparison, the first 25 search results for “The 
Godfather’’ on Google and Bing display virtually nothing but references to the movie and book. 

The present recordation process is also shockingly antiquated, cumbersome, and costly. It 
requires manual examination and manual data entry from paper documents much the same way 
as when the recordation system was first launched in the 1870’s. The recordation process is 
extremely time consuming, resource-intensive and costly to the Office because all information, 
except for information included in the recordation cover sheet (which often is never filed), is 
hand-entered {i.e., keyed in) by Copyright Office staff regardless of whether the recordation 
materials submitted are in digital or print form. The process takes twelve to eighteen months for 
the Office to enter the data - largely because of insufficient staffing and because documents must 
be submitted on paper. This is much too long. The copyright marketplace moves quickly and 
licensees, lawyers, and others need this information immediately - not a year and a half later 

The efficiency and reliability of the recordation system must improve. It is essential that the 
Office reengineer the recordation process to make historic records available, and to build a 
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comprehensive, publicly accessible database of copyright ownership transactions that is easily 
searchable and user friendly. Tt must become easier and less costly for ownership and other 
documents to be recorded with the Office and the Office must improve the efficiency and speed 
of the recordation process, as well as making it easier to search and retrieve documents from the 
Office’s recordation database. 

It is also crucial that the information that the Office collects as part of its registration and 
recordation systems be more easily accessible, current and searchable by the public through the 
Copyright Office website. New digital technologies have dramatically quickened the pace of 
commercial transactions involving copyrighted works. Parties to these transactions require 
access to copyright information at a commensurate speed. Anything less, may slow the pace of 
commercial innovation and the copyright marketplace. It is, therefore, critical that the Copyright 
Office make the most current registration and recordation information available on its site. 

The Office has been making progress toward these goals, but this progress has been slow. It will 
continue to be slow so long as the Copyright Office continues to be encumbered by the budget, 
staffing and IT limitations imposed by the Library of Congress. 

D. The Copyright Office Needs Increased Regulatory Authority 

The vast majority of copyright law is directly administered by Congress by statute, and more 
recently by the courts. Although the Register has authority to conduct rulemakings, that 
authority is extremely limited. 

This approach has caused considerable problems. The Copyright Office conducts various studies 
and issues many policy recommendations. However, there is often no follow-on action taken as 
a result of these efforts because the Office lacks substantive rulemaking authority to take the next 
logical step. If the Office were to be granted more regulatory and adjudicatory authority, the 
Office could more easily take these next steps, resulting in a more flexible, contemporary and 
user-friendly copyright law. 
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Limiting the Office’s ability to administer the copyright law by regulation has forced Congress to 
codify too much detail into the Copyright Act making it both lengthy and unwieldy at times. 
Copyright issues are inherently fast-moving issues that require quick consideration and response 
to changes in economic conditions and new technologies. The Copyright Office has a 
knowledgeable and experienced staff that is well versed in all aspects of the copyright law as 
well as marketplaces and technologies affecting and affected by the law. The Office is well 
suited to act expeditiously and effectively to address complex copyright issues as they arise. 
Therefore, one step that Congress should consider in any attempt to update the copyright laws is 
whether to give the Copyright Office more regulatory and adjudicatory authority to administer 
the law moving forward. 


Copyright Office Resources 

A. The Copyright Office Needs an IT Infrastructure that is Devoted to the Office 

The Copyright Office does not have its own Information Technology (IT) infrastructure; it uses 
the network, servers, telecommunications, security and all other IT operations controlled and 
managed by the Library of Congress. This is a significant problem that needs to change going 
forward. The Library IT system is meant to service a library and its associated functions, not an 
organization like the Copyright Office, which has a very different mission from the Library and 
which is expected to provide services that affect the legal rights and economic interests of 
creators, owners, users and others who rely on the Copyright Act for their economic and creative 
well-being. 

The Office needs a more advanced IT infrastructure - one that is specifically dedicated to the 
Office and can better support the needs of its users. Its customers need a more user-friendly 
registration and recordation system that is quickly adaptable to changes in the copyright 
marketplace and easily searchable across numerous data fields. 

As copyright registration deposits are quickly moving toward solely digital copies, SlIA 
members are increasingly concerned about the security of the Office’s database of copyright 
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deposits. For example, many SIIA publishers produce copyrighted test banks and solution 
manuals that are not published or otherwise publicly distributed. For obvious reasons, these 
materials are closely held by these publishers and not made available to others lightly. These 
publishers are required to deposit digital copies (where there are no print copies) with the Office 
as part of the copyright registration process. They are justifiably concerned about the security 
measures the Office takes to protect against accidental leakage of these works or cyberattacks 
into the Office’s database. Public disclosure of these test materials would not only destroy the 
value of the tests themselves, but also in many cases would also destroy the value and the 
integrity of the certification and other programs built around these tests. 

Improvements to the Office’s IT system should also take into account the need for users to 
access information from the Copyright Office database for various purposes, including to seek 
out potential licenses as well as text and/or data mining of the Office’s database for research 
purposes. Such improvements would require enhancing access and searchability of the database. 
These improvements could also have an immediate effect on various policy issues. For example, 
improved access and searchability of the Office’s database could help address the orphan works 
problem, which the TP Subcommittee has considered in the past. 

B. The Copyright Office is Underfunded 

Although the Copyright Office resides within the Library of Congress, it receives a separate 
appropriation. The budget for the Copyright Office is exceedingly small, given the amount and 
complexity of its responsibilities. In fiscal year 2013, the Office had an overall budget of only 
$44.2 million. By comparison the budget of its sister organization, the U.S. Patent & Trademark 
Office (PTO), was $2.8 hillion. About two-thirds of the Copyright Office’s budget 
(approximately $28.7 million) came from user fees for registration, recordation, and other public 
services. The other third (about $ 1 5.5 million) came from appropriated dollars. The Copyright 
Office is also supported in part by Library services provided without charge, such as security, 
financial services and automation support. Nor does it pay rent to the Library. 
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Since 201 0, the dollars appropriated to the Office have been reduced by 20.7% and its total 
budget authority has been reduced by 8.5%. This decrease in funding has caused staffing 
shortages and technology maintenance lapses. Under its present structure there seems to be no 
immediate solution to these budget problems. The Copyright Office is unable to increase user 
fees enough to offset the shortfall because the Office is statutorily required to limit its fees to the 
costs incurred by the Office for the registration of claims, the recordation of documents, and 
other services. The Office also may not use the money it collects from user fees for capital 
improvements or other investments. That seems to be a moot point in any event as fee 
collections in recent years have regularly fallen below the Office’s spending authority. As a 
result, the Copyright Office has no money for infrastructure improvements, like an overhaul of 
its IT systems. 

Insufficient funding has often prevented the Office from accomplishing its statutory 
responsibilities. For instance, due to budget constraints, the Office has been unable to attend 
several meetings at the World Intellectual Property Organization (WIPO) and participate in 
bilateral and multilateral treaty negotiations. As the copyright landscape becomes more 
dominated by trade and treaty discussions taking place in various international fora, the absence 
of the U.S. Copyright Office from those discussions is cause for grave concerns. 

Insufficient funding has also prevented the Office from keeping pace with technology, business 
practices and user demands. These struggles are not the result of a one or two year belt- 
tightening, but rather twenty or more years of systemic monetary neglect. The Office is in 
desperate need of a complete overhaul. That cannot happen without Congress first committing 
to provide the Office with the necessary funding to modernize the Office. 

The Office also needs more flexibility in its legal spending authority. The Office should have 
the ability to build a reserve account from the fees collected so it has the necessary funds to draw 
from to make capital and other improvements in different budget cycles, including during 
periods when incoming fee receipts are down. 
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C. The Copyright Office is Understaffed 

The Library has gradually reduced Copyright Office staff over the past several years. Due to 
budgetary constraints and other reasons, the numher of Copyright Office staff has dropped 
precipitously over the past five years when the Office’s number of full-time staff was 483. For 
the first time in many years the number of Copyright Office staff has dropped below 400. This 
dramatic reduction in staff has placed an impossible burden on the Office to accomplish its 
registration, recordation, policy and litigation responsibilities in a timely and effective manner. 

The Copyright Office must be able to hire sufficient staff to carry out its daily responsibilities 
and to prepare for future challenges. The Office needs additional lawyers to adequately meet the 
litigation and (domestic and international) policy demands faced by the Office now and in the 
future. Considering the numerous copyright policy review hearings held the past two years by 
the House Judiciary Committee and the copyright debates taking place throughout Europe and 
the rest of the world, there is more interest and analysis of the world’s copyright laws than at any 
other time in our history. Copyright issues are emerging in more and more fora and more new, 
complex and diverse copyright issues are emerging every day. It is essential that the Office have 
the legal staff necessary to effectively address these policy challenges. 

The Office also needs additional staff to adequately address its registration and recordation 
responsibilities. Having a sufficient and experienced staff is essential to ensuring the accuracy 
and efficiency of the registration program. The registration program has been decimated by 
budget cuts and retirements, which has resulted in 48 vacancies out of a staff of 180 experts. 
These staff reductions have resulted in longer copyright registration pendency periods. 

The recordation division of the Office also faces enormous staffing challenges. Shockingly, 
there are only nine employees to handle the annual filing of 1 2,000 recordation documents. This 
has resulted in a processing time of 17 months - an unacceptable turnaround time by any 
measure. The recordation processing delays have an immediate real-world effect. It drastically 
hinders the ability of rights holders, potential licensees, businesses, litigants and numerous other 
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users of the copyright system to quickly and easily locate and identify copyright owners for 
licensing, litigation or other purposes, which in turn can adversely affect the U S. economy. 

Perhaps the most glaring staffing problem is the Office’s lack of adequate IT experts. The 
Copyright Office is obligated to use the Library of Congress’ technical infrastructure, including 
its network, servers, telecommunications and security operations. As a result, the Office has 
only 23 full-time employees to provide support for the entire Office and its existing registration 
and recordation systems. 

Next Steps 

New technological advances and innovative business models are continuously being developed 
and exploited that make creating, distributing, perfonning, obtaining, accessing and infringing 
copyrighted works easier than ever before. This creates more new types of authors, publishers, 
businesses, licensees, customers and infringers that use the copyright law and the services of the 
Copyright Office. 

The Copyright Office is tasked with the tremendous challenge of keeping pace - or at the very 
least not falling too far behind - this fast-moving copyright juggernaut. The rapid changes in 
copyright will require dramatic changes to the structure and operations of the Copyright Office. 

It will require a number of paradigm shifts that will affect many of the Office’s registration, 
recordation and other services; its use of technology and its funding. 

The Copyright Office’s customers are demanding more innovative services. They want the 
Copyright Office to do the things it already does but do them better and faster, and also to do 
many new innovative things to make the copyright law more functional, more efficient and more 
user-friendly. Because of staffing reductions and budgetary restrictions that have been in place 
for many years, the prospects of the Copyright Office being able to meet these demand are slim 
under the present regime. To have any reasonable hope of maldng the necessary improvements, 
immediate and wholesale changes in the structure and operations of the Copyright Office are 
necessary. 
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After reviewing each of the operational deficiencies, it is clear that many of the Copyright 
Office’s struggles to administer the copyright law seem to lead down one path, and that path 
stops at the doorstep of the Library of Congress. Many of the staffing and budgetary limitations 
and restrictions, technical IT constraints and inadequacies, and registration deposit problems 
stem from requirements or restraints placed on the Copyright Office by the Library of Congress. 
Consequently, it is highly unlikely that the many operational problems can be resolved or that 
many of the suggestions for modernizing the Office can be achieved in the near future so long as 
the Copyright Office continues to operate under the supervision and direction of the Library of 
Congress. 

STIA therefore recommends that the following steps be taken to immediately to address the 
operational and resource problems at the Office: 

Authorize a Study to Determine the Beat Long-Term Solution for the Office'. Congress should 
authorize a study to determine whether the Copyright Office its users and the public are best 
served by either: (i) retaining the Copyright Office within the Library of Congress while 
reducing the authority the Library has over the Office; (ii) moving the Copyright Office from the 
Library and making it a free-standing independent agency within the executive branch; (iii) 
moving the Copyright Office to the PTO, thereby creating a new executive-branch U.S. 
Intellectual Property Office that resides within the Department of Commerce; or (iv) integrating 
the Copyright Office and the PTO, thereby creating a new executive-branch U.S. Intellectual 
Property Office, and making that agency a free-standing independent agency that resides outside 
of the Department of Commerce. This study should also examine whether the Register (or 
whomever heads the Office) should be a Presidential appointee. The study shall be completed 
and submitted to Congress no later than nine months after the date Congress approved the study. 

Increase the Copyright Office 's Funding. Congress should increase the Copyright Office’s 
funding to enable the Office to make immediate critical improvements to operations, staffing and 
IT. If the Copyright Office is going to be able to fully modernize it is going to need an infusion 
of staff and new technologies. Those needs come with a big price tag. Although the costs of 
implementing new functionalities and improvements in the Office will be significant expenditure 
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at the outset, these costs will likely be offset in the long run by the long-term cost savings created 
by these new functionalities and improvements and by revenue that the Office might generate 
from use of its new services and increased information availability. When one considers how 
important the copyright industries are to the U.S economy, increasing the Office’s appropriations 
for modernization purposes is certainly justified. 

Increase the Copyright Office 's Autonomy . Congress should pass legislation immediately that 
gives the Copyright Office the same type of autonomy that Congress has granted to another 
department within the Library - the Congressional Research Service (CRS). Unlike the 
Copyright Office, the Library has no authority to supervise or direct the activities of CRS. To 
the contrary, the Library is statutorily required to “encourage, assist, and promote” the CRS’s 
activities “in every possible way.”^ This type of autonomy is what allows CRS to provide 
Congress with analysis that is authoritative, confidential, objective and nonpartisan, while also 
maintaining its independence from the Librarian of Congress. By giving the Copyright Office 
more autonomy and the Library less control over the Office many of the operational issues 
previously identified could be resolved. For instance, concerns about the Copyright Office’s 
continued reliance on the Library’s IT systems and the Library’s ability to control the types of 
deposit copies the Office can accept from copyright owners could be remedied under this new 
structure. 

We provide a detailed analysis of the different options for structural change and various 
additional improvements the Office can make, as well as many of the operational and resource 
issues discussed in this testimony, in our recendy published report titled “The Most Important 
and Immediate Copyright Reform for Congress: Modernizing the U.S. Copyright Office” 
(attached as Appendix A). 

If there is one inescapable conclusion here it’s that there needs to be wholesale changes in the 
structure and operations of the U.S. Copyright Office and those changes needed to take place 
yesterday. Therefore, it is SIIA’s view that it is essential that Congress focus its efforts on fixing 
the Copyright Office before it takes on any other possible legislative copyright reforms. 

' 2IJ.S.C. f 166(b) 
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Although the funds needed to effectuate such change are likely massive, in the long term the 
expenditure will be well worth it. The services provided by the Copyright Office are critical to 
the U.S. economy. The money spent today investing in an efficient and user-friendly Copyright 
Office will result in substantial benefits in the future for the U.S. economy, and of course, the 
U.S. Copyright Office itself 

We look forward to working with the Committee and other stakeholders as this and other 
copyright issues are considered by the Committee. I will be happy to answer any questions. 
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Mr. Goodlatte. Thank you. 

Ms. Dunner, welcome. 

TESTIMONY OF LISA A. DUNNER, PARTNER, DUNNER LAW 
PLLC, ON BEHALF OF THE AMERICAN BAR ASSOCIATION 

Ms. Dunner. Chairman Goodlatte, Ranking Member Conyers, 
Members of the Committee, thank you for your invitation to the 
American Bar Association’s Section of Intellectual Property Law to 
participate in this hearing. 

The Copyright Office of today is a far cry from what it was in 
1897 when it became a separate department of the Library of Con- 
gress to process registrations and acquire deposit copies for the Li- 
brary’s use. The Office remains part of the Library, but its respon- 
sibilities have multiplied to include recording transfers and termi- 
nations; providing copyright information to the public; admin- 
istering certain statutory licenses; providing support to Confess 
through consultation and studies on issues, such as copyright, 
small claims, and music licensing; providing legal assistance to ex- 
ecutive agencies and the courts; participating in negotiations on 
trade agreements and international treaties; and conducting rule- 
making proceedings. 

The Copyright Office provides essential services to our copyright 
industries, a vital segment of the U.S. economy. A recent report 
found that the core copyright industries contributed $1.1 trillion to 
the U.S. gross domestic product in 2013, and accounted for $156 
billion in foreign sales and exports. They employ nearly 5.5 million 
U.S. workers, more than 4 percent of the entire U.S. workforce. 
The 2009 through 2013 annual growth rate of these industries was 
70 percent more than the growth rate of the U.S. economy as a 
whole. 

The ever-increasing functions of the Copyright Office reflect the 
expansion of the copyright industries and their increasing sophis- 
tication, as well as the broader scope of copyright law itself Over 
time, international issues have occupied more of the Office’s atten- 
tion, and the U.S. has joined many bilateral and multilateral copy- 
right and trade treaties. The internet has expanded markets for 
U.S. works throughout the world. Unfortunately, the resources 
available to the Office have not let it keep pace with the fast-mov- 
ing copyright role of the 21st century. 

The ABA Section of Intellectual Property views the resources 
needs of the Office from three perspectives: autonomy, technology, 
and funding. The Copyright Office should have greater autonomy 
because efficient Copyright Office operations and sound copyright 
policy are paramount. The Librarian’s broad authority over Copy- 
right Office functions is problematic on multiple levels. Not only is 
copyright expertise not part of the Librarian’s job requirements, 
but there is an inherent conflict-of-interest in having the Library 
sign off on and control regulations formulated by the Office. Espe- 
cially since the Library, and like other libraries, often takes a posi- 
tion on policy matters that are the subject of the Office’s studies 
and rulemaking proceedings. 

Greater autonomy would allow the Office to more effectively sup- 
port copyright owners and users of the 21st century, and it would 
expand the substantive role of the Office by granting it appro- 
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priately crafted rulemaking authority. Importantly, it would allow 
both the Copyright Office and the Library of Congress to focus 
their energies on what they each do best. 

The Copyright Office needs a sophisticated, efficient IT system 
responsive to its needs and those of its users. Currently, it must 
work through the Library’s IT system, which is developed and 
managed with the Library’s different priorities in mind. Minor 
changes to online forms can take months. The system lacks ade- 
quate security. 

Moreover, the Library’s IT department is not always responsive 
to the Office’s needs. During the 2012 government shutdown, the 
IT department took the Office’s website offline. It took the Reg- 
istrar of Copyrights days to get it restored. This is unacceptable for 
a Copyright Office that serves a vital segment of the U.S. economy. 

In these times of budget austerity, many government agencies 
are called upon to provide substantially increase services with less 
than substantial resources. With the Copyright Office it is even 
worse. Since 2010, its budget has dropped by $3.51 million, or 7.2 
percent. The Office now operates with 360 full-time employees, well 
below its authorized ceiling of 439. 

As a step toward securing adequate funding, the Office needs au- 
thority to make its own budget request. Currently, the Office pre- 
sents its budget needs to the Librarian. The Office’s budget needs 
should be evaluated on their own, rather than being evaluated in 
competition with all the other divisions in the Library. 

As I hope my comments will reveal, enhanced autonomy, tech- 
nology, and funding for the Copyright Office are interdependent 
and inextricably linked. Increased autonomy would enable the Of- 
fice to make it more effective case for adequate funding, which in 
turn could provide much needed improvements in technology. 

On behalf of the 20,000-plus members of the American Bar Asso- 
ciation’s Section of Intellectual Property Law, let me in closing ex- 
press gratitude to the Committee for its sustained commitment to 
bringing the Copyright Office into the 21st century. Thank you. 

[The prepared statement of Ms. Dunner follows:] 



25 


/BV 

VUEHICW HAk UStXlIklKm 

Section of 

Intellectuai Properly law 


STATEMENT 


of 

USA A. DUNNER 


Chair of the 

SECTION OF INTELLECTUAL PROPERTY LA« 

AMERICAN BAR ASSOCIATION 


before the 


COMMITTEE ON THE JUDICIARY 

IINII ED STATES HOUSE OF REPRESENTATIVES 


for the hearinjj 


on 


■THE II.S. COPYRIGHT OFFICE: ITS Fl'NCTIONS AND RESOURCES’’ 


February 26. 2015 


.'21 N Clark Street •Chicago. IL 60654 
www.aniericanbur org 



26 


■# 1 ^ 4 .^ 

w 1 3 % I 


Swtion of 

Intellectual Property law 


Thank you for the invitation for the Section of Intellectual Property Law of the American Bar 
Association to participate in this hearing of the House Judiciary Committee on "The LI S. 
Copyright Office Its Functions and Resources " The views I express have not been approved 
by the ABA I louse of Delegates or Board of Governors, and should not be considered to be 
views of the Association 

The speed of technical innovation, the needs of the public (as both users and creators of material 
subject to copyright), the increasing importance of international markets, and the potentially high 
slakes of infringement in our interconnected world require a Copyright Office that can 
efl'ectively and elTiciently supply information and provide services to its users The Office's 
existing systems simply are not up to the task. The Copyright Office, led by Register of 
Copyrights Maria Pallante, is aware of the challenges ' But the Office's ability to develop new 
solutions to operational and policy challenges is constrained by budget and infrastructure 
limitations Resolving those difficulties is necessary to create a truly 2 1 st century Copyright 
Office. 

The Copyright Office of today is a far cry from what it was in 1897, when it became a separate 
department in the Library of Congress to process registrations and acquire deposit copies for the 
Library's use Just as the copyright law and the scope of domestic and iniematlonal policy issues 
have expanded in the past 100-plus years, .so too has the United States Copyright Office The 
Office remains part of the Library of Congress, but its responsibilities have multiplied. Among 
other things, it examines and registers claims to copyright in works of all kinds; records 
assignments, transfers, terminations and other information relevant to ownership of those works; 
maintains a record of designated agents of online service providers under the Digital Millennium 
Copyright Act. and provides copyright information to the general public through its website, 
databa.ses and public information service. In addition, the Office administers the mandatory 
deposit provisions of U S. law, as W'ell as certain statutory licenses in the Copyright Act. It 
provides support to Congress through consultation and studies on is.sues such as Copyright Small 
Claims^ and Federal Copyright Protection for Pre-1972 Sound Recordings.’ Its most recent 
study, on Music Licensing, was issued on February 5, 2015 ■* The Office participates in 
negotiations concerning trade agreements and international treaties, and provides legal assistance 


' .Vee. f.g., Mariii A. Pallnmc. The Next tjeneraunn CopxTighi Office: if'hat it Meam and H'hvtl Mutters. 6 1 J 
CoPVRKfHTSoc'V 213 (2014) IhcFcinaflcr. “Tlw Next G^enition Copyright OtTicc"! 

^ U.S. Copyright Office. Coptright Smtdi Ctatitt.s: .i Heprm of the Register of Copyrights (Sept. 20131. avaiksble 
at hllpi//cop.vrighl.go\/docsisniallclaims/us:o-snMlloapyriglilchiinu.pdr 

’ U.S. Copyright Office, h'edertil Copxrighi Rroteetton for Pre-i972 .Soiiod Recordings: .i Report of the Register 
of ( 'opyrights tSept 20 1 .3). a\ ailablc at http://capyri^Lgov/docs/soiind/pn:-72-iepoirpdf. 

* U.S. Copyright Office. Copyright and the Mtiste Marketplace: A Report of the Register of Copyrights t Feb. 5. 
20151. aiailablc at http://coprrighl.gov/docs/inusicliccnsmg!itud\/copyright-aiid-tlie-niuaic-nuirketplaee pdf 
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to other executive agencies and the courts; for example, it works with the Justice Department on 
briefs tiled with the courts on copyrigltt issues. It conducts rulemaking proceedings related to 
the statutory duties of the Register and in connection with 17 U.S.C. § 1201 concerning 
technological protection for copyrighted works 

The growth of the Copyright Office reflects the expansion of copyright industries and their 
increasing sophistication, as well as the broader scope of the copyright law itself Nesv works 
and new uses of works have become subject to copyright law over the years, and new exceptions 
and statutory licenses have been added to ensure the availability of copyrighted works in 
appropriate circumstances Over time, international issues have occupied more of the Office's 
attention The Office became a separate department within the Library of Congress in 1 897, 
only six years after enactment of the first law' permitting non-U S works to qualify for US 
copyright protection ’ Since then, the United States has Joined the Ltniversal Copyright 
Convention, the Berne Convention, and many bilateral and multilateral copyright and trade 
treaties The development of the Internet has expanded markets for US copyright works 
throughout the world - whether authorized or not Unfortunately the resources available to the 
Copyright Office have not allowed it to keep pace with the needs of its users, which is of 
critical importance in the fast-moving copyright world of the 21st century 

(a) Th e Compellina Need for a 21st Century Copyright Of fice 

The Copyright Office serves the needs of many different constituencies. Perhaps the most 
obvious are the copyright industries, which are a vital segment of the U S economy A recent 
report found that the "core” copyright industries contributed 1 . 1 trillion dollars to the U.S GDP 
in 20 1 3 and accounted for S 1 56 billion in foreign sales and exports “ They employ nearly S 5 
million U.S workers, more than 4 per cent of the entire U.S, workforce.’ The 2009-13 annual 
growth rate of these industries of 3 9 per cent was 70 per cent more than the growth rale of the 
U.S economy as a whole.* As is apparent to even the most casual industry observer or 
consumer, the business models in these industries are changing with unprecedented speed, as 
different sectors experiment with different means of disseminating copyrighted works in the 
digital environment 


' Inl'l Copyright Act of 1X91, 26 SlaL I l()b. 

' Stephen E Siwek, Cops moil i Ivui si mi s is nit U S. EtosoMV.TMl2ni41U.l'oRr 2(2UI4)..iviulableal 
lillpVAiww.iipa.eom/. Ttie "core'’ copyriglu induslrics were cliaracterized as those industries "uhosc pniiiary 
piiiposc is lo ciealc. produce, disinbiilc or cxliibil cops righted nialeri.'ils ' including sonnnre and videogames, 
books, nenspiipers. periodicils and Journals, iiioiion pictures, recorded niiisic and radio aiidTVbroudcusiing 
/r/.ai tat. 
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Individual copyright owners, who may face particular challenges in registering their works, 
are an important group of constituents The Copyright OlTice also serves users, including 
individuals, vital institutions such as libraries, archives, and educational institutions, and large 
corporations whose principal business is to disseminate or provide means of dissemination of 
copyrighted materials 

Of course, characterizing the Copyright Office's constituents simply as “owners" or “users" 
understates the complexity of the copyright world Many copyright owners are also users, and 
many users build on copyrighted works to become copyright owners themselves They share an 
important characteristic, however they participate in a dynamic and fast-moving environment 
and are accustomed to immediate access to the information that they seek Despite its best 
efforts, the Copyright OITice has been unable to keep pace with the communities it serves 

(b) What is Needed To Ach ieve a 21s t Cent u ry Copvriuht O l Tice? 

The Copyright Office must modernize to stay relevant in the 21st century and beyond. Below, 
we first identify essential improvements to the services the Office provides Second, we 
describe ways that Congress could assist the Office in achieving its goals, including removing 
budget and infrastructure obstacles, and providing the Otfice with greater autonomy and 
rulemaking authority 

< i ) Necessary Improvements to Copvriuht Q0i£e.Qperation5, 

(ll Kugisiraiiim. 

The Copyright Office must be able to quickly and efficiently ingest applications for copyright 
registration in electronic form, and process those applications as speedily as possible Thanks to 
the electronic regi.stration system that was developed with off-the-shelf software and fully 
implemented in 2008. some 80% of registration applications are filed at least in part online/* The 
average time for the Otfice to turn around applications filed online is 3.3 months, as compared 
with 8.2 months for applications submitted in paper form 

Despite this progress, there is no question that the existing registration system could be 
improved For example, the user interface could be more informative and user friendly, and the 


“ Tl)c Next Gciicnilion Cop>Tighi Office, .w/wyj note I at 217-18. 

0\ersij'lu of U S. Copyriglii Office: Hcaniig Before iiic Subcointti. on Courts. Imcllcctu;il Propcrlv and llic 
liucructorK Comiii. on the Judiciary. U-S. House of Representative. 9 <2014) (siaieincm of 

Maria A. PaiUintc. U.S. Roaster of Copyri^ilst lliercinaficr. "Stiicniciu of Maria A. Pallanie") 
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system software updated to provide greater flexibility and interoperability with other systems to 
simplify the registration process " 

One of the main obstacles to moving to an almost entirely online registration system is the 
requirement for the copyright deposit that accompanies the registration application In most 
cases, an electronic version of a work is adequate for the Office to examine the work for 
registration purposes However, copyright taw provides that registration deposits for published 
works must satisfy certain statutory requirements for deposit with the Library '* The deposit for 
registration of a published work, as a general rule, must be in the “best edition" prescribed by 
the Library, i e., the version the Library wants for its collections The “best edition" is usually a 
physical copy of the work, thus, even if the registtation is made in electronic form, the deposit 
must be in hard copy (This is what is meant above when we refer to applications being 
submitted “at least in part online.” Of that 80%, approximately half fall into this category '■’) 

To streamline the registration procesti, it may be advisable to separate the requirement of deposit 
for regispation (which would likely be in electronic form) from the deposit for the Library 
(which could be in hard copy form). Waiting for receipt of the Library''s copies would not hold 
up the progress of the registration application In addition, receiving registration deposit copies 
electronically would enable the Copyright Office to retain copyright deposit copies indefinitely 
Currently, the Office has too little storage space to keep copyright deposits, and consequently 
few are kept longer than five years ''' 

(2J Recordantm. 

Recordation of transfers, assignments, security interests, and other documents theoretically 
provides a means by which someone searching to find the copyright owner of a work could trace 
the chain of tide Making this information accessible to the public promptly in a user-friendly 
integrated database is an essential role of a 21st century Copyright Office The current system of 
recordation, however, is the relic of an earlier time and provides relatively little help in 
establishing chain of title and/or encumbrances on title It is still largely paper-based, and 
recordation information is not linked to registration records, it takes about 17 months to process 
a recordation, in large pan because the depanment is significantly understaffed, with only nine 


“ Some copyrigjil ouncfs could ticncfll from batch processing ot works being registered elcctronicall>. It would 
also be liciptui if llic Copyright Ofticc could allow clcclronic filing of designation of agent forms llcnl semee 
prosiders file under 17 ll.S.C § S 12. allowing such notices to be filed more quickly and efficiently 

’’ 17 u s e )|4(IX(b) Deposit for the Library must be made c\cn if tlie work is not rcgisiered /if §407 

'* The Next Generation Copi riglit Otlicc. supra note I at 217-18 

' ' This IS cspcciaUi problcmaiic when llicic is a dispuic concerning the registered work Electronic deposit copies 
would also pcnrul caster access to these impoituu aoords Right now. only die copy right owner or a liugaiu 
cun luivc access to the deposit copy While we lecogtu/e dial there .arc security concerns w ilh icspeci to some 
works, eoiisiilcniuon should be given to makuig diesc records more accessible m appropriate circmusianccs 
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recordation specialists to process approximately 12,000 documents each year A prospective 
purchaser or lender is charged with notice of a transaction recorded within 30 days of its 
execution, although it may take 17 or more months before that transaction can be discovered in 
the C opyrighl Office records by a diligent purchaser or lender. This long lead time can hinder 
loans for which copyrights are collateral, and film and financing deals, which are generally 
dependent on demonstrating an up-to-date clean title Thus, the state of the recordation tunction 
in the Office frustrates transactions in copyright assets 

The recordation tunction of the Copyright Office must be reengineered, top to bottom It should 
be possible for the Office to ingest materials for recordation in electronic form, process them 
promptly, and if the copyright is registered, link the recordation record with the registration so 
that a search for the registration or the recordation would provide a lull record vrith all of the 
relevant information returned together 

A recently published study by the Copyright Office, Iraiisfimimg Copyrlghl Revtirtkiliou in The 
Copyright Office'^ is a critical first step, but reengitieering recordation will be an expensive and 
complicated task 


Tinhanced Security. 

As the Copyright Office increasingly accepts and maintains copyrighted works in digital form, it 
is imperative that the Office employ appropriate security measures to prevent unaulhoriaed 
access to these works. Security is especially critical for works such as secure tests, answer 
books, source code, and for unpublished works generally Because copyright registration is not 
mandatory, copyright owners may simply bypass registration if they believe their works are not 
secure in the Copyright Office, which would threaten the integrity and utility of the national 
copyright registry 


W f tpgnutc I 'opyrighl Office OalahiLses. 

Many changes could be made to assist users in discovering important infonnation about 
copyrighted works. First, it is essential to digitize pre-1 978 records and make them available to 
the public in a searchable, user-friendly manner The copyright registration database currently 


''' Slaiciiicnl of Mana A. PafKaatc. .supra note to at 0. 

“As between two contticiing tiansrcrs. tfic one executed first prevaits if it is recorded, in Itic manner required to 
give constructive notice under siibscclion (c). within one month after its execution in Itic United Stales or witliin 
two nionttis after its execution outside the United States, or at am lime before recordation in such manner of llic 
later uaiisrcr Odicnose the later uniLxfcr prevails if recorded first in such maimer, .and if taken ui good fault, for 
vnluablc consideration or on the basis of a binding promise to pav rovaltics. and w ithoul notice of the earlier 
transfer' 17 U.S C. Jj 205(d). 

" Tlie report of lhai Studs, wnllcn bs the Cops nglu Otficc's Kaminstein Scliolar-m-RcsidciK'c. Roben Bniuncut 
and published in Dceeinber 2014. is available at hllp://cops righLgov/docs/tccordauon.'rccordalion-reporL pdf 
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contains records from January 1. 1978 (the elTeclive date of the 1976 Act) to the present The 
Copyright OtTice is in the process of digitizing some of these records, but what is lacking is an 
easily searchable online database of them To ascertain registration and recordation information 
about these works, one must still go to Washington D C and search the old card catalogues in 
the Copyright Office 

While it might seem as though these records are too old to be usefitl. they contain valuable 
information about works copyrighted prior to 1978, many of which are still protected by 
copyright In fact, it is all the more important to have these records accessible to all. precisely 
because they are older, and copyright status, ownership and other key copyright information is 
not readily available. Just as important, many of those works are no longer protected by 
copyright, particularly those whose copyrights were not renewed when renewal was mandatory 
A complete database would be an important tool in identifying these public domain works for 
the benefit of those who wi.sh to make use of them 

Second, the Copyright Office records should include unique identifiers which have become 
standard in many creative industries, such as International Standard Recording Code (ISRC). 
to assist users in seeking information about copyrighted works maintained in other databases 
ideally, the Copyright Office system would link to other trusted databases that contain such 
infonnation 

Third, the Copyright Office database was developed largely as a text-based tool There is no 
practical way to search tlie database for visual artworks or musical works, unless one knows the 
title under which it was registered (which, particularly in the case of photographs, is offen not 
the title by which it later became known in the marketplace) It would also be useful if, going 
forward, the Copyright Office could license or develop software to enable image or music 
searches, at least on a going-forward basis. We are aware that these tools could require a 
significant ongoing dedication of resources, as these types of software are constantly being 
improved It may be that linking to existing, trusted databases established in the various 
creative fields could provide this type of functionality. 

The measures discussed above would not only encourage registration and recordation, but also 
respond to the increasing need to know whether a copyrighted work has been registered and 
who owns it, important considerations to individuals or entities seeking to furllter develop or 
use an existing work. Users of works that are potentially protected by copyright rightfully 
complain that it can be difficult to clear rights because owner information is not available 
Rights clearance is an integral part of the copyright ecosystem, new creators often incorporate 
older works and rights owners are dependent on that licensing income to be able to invest in 
new works The Copyright Office has an essential role in providing a robust means to acquire 
copyright information in the digital age 

These measures would go a long way to reduce the “orphan works” problem One of the 
Copyright Office's goals in recommending a legislative approach to orphan works was to 
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encourage ihe development of rights databases and so reduce the number of orphan works '* The 
Copyright OlTice's own database has an important role in making information accessible to the 
public 


(ii) Essential Requirements for Achieving Operational Goals 

There is no lack of vision or energy in the Copyright Ofl’ice's management Since she became 
Register of Copyrights in 201 1. Maria Pallante. together with her staff, has focused significant 
time and resources to assess the stale of Copyright Office operations, plan for the future, and 
make what inroads they could in addressing the problems. ''' But issues of infrastructure, budget 
and autonomy must be addressed before the Office can effectively tackle these issues 

(!) I’echiiolog)’. 

The Copyright Office needs a sophisticated, well-functioning IT system that can accommodate 
its needs Currently, the Copyright Office must work through the Library’s IT system and its 
existing soAware, developed and managed with the Library's different priorities in mind The 
Copyright Office often has to compete with other Library departments for IT services It is 
difficult for the Office to make even minor changes to the online form to address changes in 
practices or regulations, those changes are often put on a waiting list of months, if not years 
This is not acceptable for an Office that serves a vital segment of Ihe U.S economy Moreover, 
the IT department is not always sensitive to the needs of the Office and its users During the 
2012 government shutdown, the Library’s website was taken offline, although the Register of 
Copyrights requested that the Copyright Office site remain online, like many government agency 
sites. She encountered considerable resistance from the Library’s IT staff and it took days to get 
the Copyright OlTice’s site restored. The Copyright Oftice and its users deserve a better level of 
service. The Copyright Office requires a nimble, responsive IT system focused solely on its 
needs, which often differ from those of the Library 

With a more robust IT system to manage applications, recordations, and other digital records, the 
Copyright Office will be better positioned to participate in various initiatives currently under 
consideration, such as federal protection for pre-1972 sound recordings. or the institution of a 


'* Ste US. Copvriglit OITicc. Report nn Orphan Korfar.' ,< Report of Ihe Register of C'i>p\ri0its iJan 20II6I. 
aviiikiblc al lilip://copv nglil.gov/orplian/onJliaii-rcpon-full.pdr Tlic Office is ciirrciitty working on anoilicr 
siudv on Orpliaii Works in liglii of iiilcn enuig cv enis See htlp://cop.v nglil gov /orplian/ 

See, eg,, Maria A. Pallamc. l‘rionlies am! Special Rrnjecis of Ihe I ,S C'optnglil Qtfice: Ocloher SOU- 
Ocloher SOU (3111 1). avaikiblc at litip://vvvvv\ copv nglii gov /docs/prioniics pdL ilvc Office’s Tcclinologicat 
Upgrades Project (discussed in Staicnicni of Maria A Pallamc. impra noie 10 al Jr, U S. Copv riglil Office. 
I'ransformiitg Copyright Reconlnunn In the Cnpynghi Office (Dec. 2014). available at 
lillp://copvTighl.gov/dacs/iccardalion-rcpO(t.pdr. 

U.S. Copv nglU Office. I'etlerut Iholectlon for Pre~l*/?2 Sount! Reatrdmgs: ,i Report ol the Register o/ 
Copyrights (Dec. 2011), available al bnp ://copvriglitgov/docs/sound/pre-72-repon pdf 
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new regime for small copyright claims.^' The recommendations resulting from both studies, if 
followed, would likely place additional re.sponsibilities on the Copyright Offree 

(2) Budget. 

Simply put. the Copyright Office needs significantly more money to do its job. not the small 
increment proposed in the federal budget for this year It requires a budget that realistically 
refiects the scope of its responsibilities and the sheer volume of Its work Since 2010 its budget 
has dropped by $3 5 1 million or 7,2% As a result of budget cuts and retirement packages 
offered to Library employees, the Oflice is operating with approximately 360 full time 
employees, well below its authorized ceiling of 430“ It is significantly in need of experienced 
copyright lawyers and technical professionals, as well as registration and recordation specialists 
and others (We take no position on whether specific types of employees should be hired, as 
this is a matter best suited for the expert Judgment of the Register and her stalT.) For example, 
although it is important that the Register or her staff participate in meetings that involve 
international treaties or trade agreements, the Ofi'ice’s budget for travel is so inadequate that 
there are times when Copyright Office personnel are unable to attend such meetings, or the U S 
P T O has to pay their way. Similarly, the Office's databases are compared unfavorably with 
those of other public and private sector databases because the Otficc is so inadequately funded 

The Copyright Office needs a way to fund long term improvement projects In fiscal year 2014, 
the Copyright Office budget was $45 million, of which approximately two-thirds came from fees 
and one-third from appropriations.^^ The law does not empower the Office to raise fees to Hind 
capital improvements, it can charge only the costs it incurs in performing a service in the 
ordinary course of business. The Register has suggested that the Office's fee-setting authority be 
made more flexible so that the Office can experiment with different fee structures that permit the 
Office to budget for its long-term future, and better serve the needs of the copyright 
community Eveti if the Office is given greater flexibility to innovate with respect to fees, 
however, it simply cannot raise enough to make ends meet and engage in capital improvement 
projects. There comes a point at which higher fees can discourage registration and recordation, 
and undermine the important goal of a providing a comprehensive, accurate database of 
copyright information 


■' U.S. Cop>'righl Office. Cot>vrighl '^ hdII Owiits: .4 Repvrt uf the Register of CupyritihiK iScpi 2013). ar ailable 
al hilp;//cop,v right go\/docs/souiid/pre-72-repon. pdf 

~ Slalciiiaii of Maria A. Pallaiiic. supra note It) at X. 

^ Tlic Nc.xl Genemlion Coprriglil Office, stipnt ncac i al 231. 

^ U. ai 233. 
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(3) Biulgei Process 

The Office lacks authority to set its own budget. The Copyright Office budget is a separate line 
item on the budget presented by tlie Library to Congress The number does not necessarily reflect 
the Office's needs as submitted to the Library, however, because the Library must balance the 
Office's needs against those ofits many other departments and ultimately decide what to request 
for the Copyright Office after considering the needs of all ofits service units The Office needs 
to be able to make its own budget request 

Moreover, long term improvement projects require a multi-year commitment, and such 
commitments are very difficult to make in the Office s current budget environment Often any 
money it has at the end of a fiscal year is offset against its budget allocation for the following 
year, so it is difficult to secure funding for long-term projects. To effectively manage substantial 
improvement projects, the Office needs the ability to build up a reserve account, and be afforded 
a multi-year budget cycle 

(-1) (irealer A umnomy and Kiilemakinf; A iilltorily 

Effective and efficient Copyright Office operations and sound copyright policy considerations 
both suggest that the Copyright Office should have greater autonomy, and it should have control 
ofits own budget and infrastructure. Such a change would allow the Copyright Office to 
develop an IT system focused on the particular needs of the Copyright Office and its users, one 
that can rapidly respond in a fast-paced business environment that mirrors that of the copyright 
community that the Office supports The Office should be allowed to accumulate a reserve 
account to help its budgeting process, and provided with a multi-year budget cycle We believe 
these changes would allow the Office to move forward with the operational upgrades vital to a 
21st century Copyright Office. 

Currently the Librarian of Congress must approve any regulations the Copyright Office 
formulates, even though copyright expertise is not a job requirement for the Librarian 
Enhanced autonomy from the Libiary would bring with it an opportunity to expand the 
substantive role of the Copyright Office by granting it appropriately crafted rulemaking 
authority. The law presently gives the Copyright Office the primary responsibility for 
considering requests for exemptions under the anti-circumvention provisions of the Digital 
Millennium Copyright AcL^’ but some have suggested expanding the Office’s regulatory role in 
certain circumstances, such as giving it the ability to adjudicate copyright infringement claims 
of relatively small economic value, to render advisory opinions on fair use cases.^ or to form 

'' See 17 U S.C. i; I2ill(a)t 1)10. Alllioiigli Ihc Libfaruin of Congress iiliinialcK issues the regiilalions due to 
certain Coiisliluuonal consideralions. he Ims uadiiionaUv followed ihc Regisler's rcconuncndaiions. Iliil see 
Evcmpiioii to Prolubilion on Cirenmvenuon of Copt right Pioicclion St stems for Access ConlroL 75 Fed Reg 
43X25. 43«8-59 (July 27. 2III0). 

* U S Copyright Office Copyright Smiill Claims A Hepon of ihe llegisier of Copyrig/ils 91 (Sept. 2013), 
ataibbic at hiip7/coptrighLgo\7docs/siuallclainis/usco-SDi^copyrighlclaiins.pdf 
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standards and practices that animate certain broad principles of the copyright law, such as the 
Shawn Bentley Orphan Works Act of 2008 would have done, by empowering the Copyright 
Office to establish “recommended practices" for finding copyright owners 

There is another important policy reason to provide the Office with greater autonomy Libraries, 
including the Library of Congress, regularly take positions on various policy matters that are the 
subject of Copyright Office studies and rulemaking proceedings At the same time, the 
Copyright Office's conclusions and recommendations are subject to review by the Library In 
short, the Library's control ofthe Copyright Office presents a conflict of interest, regardless of 
whether or not the Library formally weighs in with comments Providing the Office with greater 
autonomy will remove the conflict or appearance of conflict on the part of the Library 

Serious consideration should be given to the manner in which the Copyright OlTice's 
independent authority might best be achieved. 

In sum, the Copyright Office requires greater autonomy to effectively support copyright owners 
and users in the 21st century Both the Copyright Office and the Library of Congress serve 
invaluable roles, and we believe that such a change would be mutually beneficial Both 
entities could focus their energies on what they do best, and apply their budgets and develop 
their infrastructures in a way that best serves their users and the nation 


^ Micluicl W. Carroll, h'lxinfi Fair Use. HS N.C. L. Rf\ 1087. lOVO (21K)7) (calling for Ihc crcalion of a Fair Use 
Board nilliin Ihc U.S. Copsrighl Office) 

“ Sluuii Bciillc) Orpliaii Works Act of 218)8 S. 2013. 1 loth Cong. 2d Scss. I2IIU8). 
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Mr. Goodlatte. Thank you, Ms. Dunner. 

Ms. Mertzel, welcome. 

TESTIMONY OF NANCY J. MERTZEL, SCHOEMAN UPDIKE 

KAUFMAN & STERN LLP, ON BEHALF OF THE AMERICAN IN- 
TELLECTUAL PROPERTY LAW ASSOCIATION 

Ms. Mertzel. Chairman Goodlatte, Ranking Member Conyers, 
and distinguished Members of the Judiciary Committee, I am 
Nancy Mertzel, a partner at Schoeman Updike Kaufman & Stern 
in New York City. Thank you for allowing me to testify today on 
behalf of the American Intellectual Property Law Association, and 
for your continued interest in the Copyright Office. 

AIPLA is a bar association of approximately 15,000 members, in- 
cluding individuals who represent both copyright owners and users. 
Many of our members interact with the Copyright Office on a reg- 
ular basis. I serve on AIPLA’s board of directors and recently 
chaired its Copyright Law Committee. I am a member of the Copy- 
right Society of the USA, and previously served as a trustee of that 
organization. I have spent more than 2 decades practicing in this 
area of the law. 

Creative expression is a key driver of our Nation’s social and eco- 
nomic wellbeing, and the Copyright Office plays a critical role in 
our Nation’s copyright system. We recognize and appreciate the 
strong leadership of Registrar Pallante and her excellent staff. 
However, in our view, inadequate resources and lack of autonomy 
have left the Office understaffed and its technology outdated, pre- 
venting the Office from operating as well as it should. Today I will 
briefly describe some of the difficulties faced by those who used the 
Office’s services on a regular basis. 

A copyright registration or a refusal is a prerequisite to a suit 
for infringement of a United States work. Timely registration also 
creates a public record, entitles the owner to prima facie evidence 
of validity, and the potential to recover statutory damages and at- 
torneys’ fees in cases of infringement. 

However, the electronic system for registering copyrights online 
is severely lacking. For example, it needs a more intuitive interface 
and the ability to print, view, and forward draft applications to 
third parties for signature. Otherwise some practitioners will con- 
tinue to use paper applications. The deposit system also needs sub- 
stantial improvement. Instead of a manual deposit of physical ma- 
terials, applications should be evaluated based upon submission of 
electronic materials. We need to continue building the Library’s im- 
portant collection and simultaneously improve the registration 
process. 

Because of staffing constraints, it also takes too long to retrieve 
deposit material from the Office. In copyright disputes, it is usually 
important to compare the accused material to the deposit material. 
However, it can take the Office 8 to 12 weeks to provide deposit 
material, which is simply too long for a party to wait if they are 
facing litigation. 

Recording documents that affect copyright, such as assignments 
and licenses, is also too cumbersome. We have to file documents 
with original signatures, we do not usually get a receipt, and the 
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information takes far too long to appear online. Professor Brauneis’ 
report describes these issues in much more detail. 

To continue to thrive, our copyright system needs a better data- 
base. The Office has in its possession a wealth of information con- 
cerning the registration status and ownership of creative works. 
However, its online catalog only dates back to 1978. To search 
older works which may still be under copyright, it is often nec- 
essary to hire a trained searcher to review card catalogues, printed 
materials, and even microfiche. The online catalogue of post-1978 
works is also difficult to search, and some perceive its results as 
inaccurate, over inclusive, or under inclusive. 

The absence of a trusted database creates uncertainty, increases 
the cost of copyright-related transactions, and hinders sound busi- 
ness decisions. Creating a robust database may also help mitigate 
the issue of orphan works and masked digitization as it will be less 
burdensome and expensive to identify copyright owners. 

AIPLA believes that the Copyright Office needs increased re- 
sources and greater autonomy over its budget and IT systems. Oth- 
ers have made suggestions about necessary changes, including 
where the Office should be located within our Federal system. 
AIPLA takes no position on that issue today, and recommends fur- 
ther study. In today’s digital world, copyright will continue to grow 
in importance as an economic and cultural force. A well-functioning 
copyright office is not only desirable, it is essential. 

Thank you for continued interest in these issues. We stand ready 
to assist you, and the Office, and others in any way we can. 

[The prepared statement of Ms. Mertzel follows:] 
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I. Introduction 

Chairman Goodlatte, Ranking Member Conyers, and distinguished members of the Judiciary 
Committee, I appreciate the opportunity to present the views of the American Intellectual 
Property Law Association (AIPLA) on the U.S. Copyright Office: Its Functions and Resources, 
and for your continued attention to issues facing the U.S. Copyright System through your 
comprehensive review. 

My name is Nancy Mertzel and I am a partner of Schoeman Updike Kaufman & Stem LLP, 
which is based in New York City. I have been practicing intellectual property law for more than 
25 years, with a particular emphasis on copyright. Currently, I am a member of the Board of 
Directors of AIPLA. I recently served as Chair of the Association’s Copyright Law Committee. 
I am also a member of the Copyright Society of the USA, and previously served as a Trustee. I 
received my J.D. from American University’s Washington College of Law, and my B.A. from 
the University of Rochester. 

AIPLA is a national bar association with approximately 15,000 members who are primarily 
lawyers in private and corporate practice, in government service, and in the academic 
community. AIPLA’ s members represent a wide and diverse spectrum of individuals, 
companies, and institutions, and are involved directly or indirectly in the practice of copyright, 
patent, trademark, and unfair competition law. Our members represent both owners and users of 
intellectual property and many interact with and use the services of the Copyright Office (the 
“Office”) on a regular basis. 

Our founding fathers recognized the importance of copyright at the birth of this nation when they 
included it in the Constitution: among the enumerated powers given to Congress is the power “to 
promote the Progress of Science and the useful Arts by securing for limited Times to Authors 
and Inventors the exclusive Right to their respective Writings and Discoveries.” * The drafters of 
the Constitution had the foresight to recognize that creativity and innovation are essential to our 
nation’s social and economic well-being. 


‘ U.S. COXST. art 1. 8, cl. 8. 


2 
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Now, more than two-and-a-quarter centuries later, we are virtually surrounded by the benefits of 
that foresight. Copyrighted works are an integral part of the U.S. economy. From radio to film 
and television, and from video games to online entertainment and smartphone apps, we are 
constantly interacting with copyrighted materials. According to the 2014 Report on Copyright 
Industries in the U.S. Economy, published by the International Intellectual Property Alliance, 
total copyright industries added more than $1.9 trillion to the U.S. Gross Domestic Product in 
2013, which accounted for 1 1.44% of the U.S. economy." From 2009-2013, copyright industries 
grew at an annual rate of 3.45%, outpacing the growth rate of the entire U.S. economy. ’ 

The U.S. Copyright Office plays an essential role in the success of these copyright industries. 
By administering the exclusive rights that underlie countless business transactions, the Copyright 
Office has helped these industries grow, benefiting creators, business owners, and the public. 
The Office expertly administers those rights along with a broad array of responsibilities, 
including examining works, issuing copyright registrations, recording transfers of copyright 
ownership and other copyright documents, administering statutory licenses, and managing 
mandatory deposit requirements. It carries out each of these duties while ensuring public access 
to all of the related information. 

Under the strong leadership of Register of Copyrights Maria Pallante, the Office has not only 
reduced backlogs while carrying out its ever increasing day-to-day demands, but has also 
undertaken a number of substantial studies and initiatives designed to better serve owners and 
users of copyrights. In just the past three years. Register Pallante and her excellent staff have 
substantially revised the Competidium of U.S. Copyright Office Practices , conducted studies on 
copyright small claims,’ music licensing,'' orphan works and mass digitization,’ and produced an 


Tnlcraaiional Tnlcllcclual Property Alliance, The 2014 Report on Copyright Industries in the U.S. Economy. 6 
(2014) available at http;//w’tnv,iipa,com/pdf/2014CpyitRptFull.PDF. “Total copyright industries” in the report is tlie 
total of the four copyright categories defined by the World Intellectual Property Organization. Id. at 5. 

^/d/. ai9, 

U.S. Copyright OfTicc, Compendium of U.S. Copyright Office Practice (3d. cd. 2014). 

'■ U. S. Copyright Office. Copyright Small Claims: A Report of the Register of Copyrights (20 1 3). 

U.S. Copyright Office. Copyright and the Music Marketplace: .4 Report of the Register of Copyrights (20 1 5). 

' U.S. Copyright OlTicc, Orphan Works, hUp://\vwvv.copyrighl.gov7orphaii/(lasl visited 2/20/2015). 
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in-depth study on ways to overhaul the Copyright Office’s recordation system * In 2013, the 
Office sought public comment on technological upgrades to its registration and recordation 
system, and AlPLA offered its suggestions for a creating a technologically savvy 21’' Century 
Copyright Office. That initiative produced a comprehensive technical upgrades report that was 
just published February 19, 2015.® 

These initiatives are examples of the Copyright Office’s awareness of and desire to meet the 
ever-expanding needs and expectations of its stakeholders. The Office perseveres, but its efforts 
are severely hampered by limited resources and a lack of autonomy, posing serious challenges 
for our members who require the services of the Office. As the technical upgrades report 
acknowledged, the Copyright Office systems are “outdated and overdue for upgrades.”'® The 
Office is operating with inadequate resources and support, making it difficult for it to meet the 
constantly growing demands of the copyright system, despite its best efforts. 

II. Constraints on the U.S. Copyright Office 

Under the Copyright Act, the Copyright Office has rulemaking authority to develop regulations 
to implement the statute. However, as a department within the Library of Congress and under 17 
U.S.C. § 702, any regulations issued by the Register are subject to the approval of the Librarian. 
In this respect and in other circumstances, the Office does not have control over important 
operational and budgetary issues." 

The funding of the Copyright Office, which is also subject to approval of the Librarian, is 
accomplished through a combination of fee collections and appropriated funds. Over fiscal years 
2011-2014, the Office experienced a reduction in spending authority of approximately 7 percent 
from its 2010 appropriation.*' The appropriation for fiscal year 2015 has shown some progress 

^ U.S. Copyright Office, Transforming Doamieni Recordation at the United States Copyright Office: A Report of the 
Abraham L. Karninsiein Scholar in Residence (2014). 

^ Office of Ihc Chief Infonnalion Officer, U.S. Copyright Office, Report and Recommendations of the Technical 
Updates Special Project Team (2015). 

Id al 6. 

" 17 U.S.C. § 702. 

Oversight of the U.S. Copyright Office: Hearing Before the Suheomm. on Courts, Intellectual Property, and the 
Internet of the 11. Comm, on the Judiciary, 114"’ Cong. 8 (2014) (SlalcmcnL of Maria A. PallanLc, Register of 
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toward restoring Copyright Office funding to its 2010 fiscal year level; however this still remains 
2 percent below the Office’s spending authority for 2010.*^ While the Register has the authority 
to set fees, Copyright Office fees can only be set at a level to recover costs, which does not 
permit collections for necessary capital improvements. 


Reduced funding for the Office has had a direct impact on its staffing levels. In 2007, the Office 
had 483 full-time employees,'^ but in September 2014 it had only 360 full-time employees.'* At 
that time, Register Pallante testified that the authorized ceiling of 439 employees represents a 
recent reduction by approximately 100 employees. This is particularly noticeable in the 
Copyright Office registration program, which as of September 2014 had 48 vacancies out of 180 
positions. In other words, over 25% of the registration program positions remain open because 
of funding constraints. When testifying in April 2014 in support of the Office’s requested 
appropriation. Register Pallante stated the following: 


Adequate staff levels are essential to the integrity of the registration program — 
both its accuracy and efficiency. A copyright certificate of registration is prima 
facie evidence of validity of the copyright and of the facts stated therein, 
including the scope of the claim and ownership, and is given significant deference 
by federal courts. As a result of fewer staff in the registration program, the Office 
is beginning to see increases in registration processing times — meaning that the 
public is waiting longer to have their registration applications processed. ” 


Registration is not the only Copyright Office activity affected by budgetary and staffing cuts. 
The recordation program is staffed by nine employees, the legal and policy staff has fewer than 


Copyrights and Director United States Copyright Office); See Consolidated Appropriations Act, 2014, Public L, No, 
1 i3-76. Division I. Titie I (20i4). 

FY201.S Oiniiibus; Consolidated and Fiirihcr Conlimiing Appropriations Act, Public L, No. 113-235, Division H. 
Title! (2014). 

17U,S,C, § 708, 

' Maria A. Pallante. The Next Generation Copyright Office: What it Means and Whx it Matters, 61 J. Copyright 
Soc'y, 213,222 (2014). 

Oversight of the U.S. Copyright Office: Hearing Before the. Suheomm. on Courts, Inle Uechm! Property: and the 
Internet of the H. Comm, on the Judiciary, 114“ Cong. 8 (2014) (Statement of Maria A. Pallante. Register of 
Copyrights and Dircclor United Stales Copyrighl Office). 

' ' FY15 AOC, LOC, and OWLC Budget Requests: Hearing Before the Snbeomm. on the Legislative Branch of the .S'. 
Comm, on .4ppropriation.s. I 14“ Cong, (2014) (Statement of Maria A. Pallante. Register of Copyrights and Director 
United Stales Copyrighl Office), 
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twenty lawyers, and the Information Technology (“IT”) department has 23 staffers. ** In 
addition, the budget cuts also have limited the Copyright Office’s ability to participate in 
international copyright policy discussions and prevented the Office from undertaking 
information technology projects critical to bringing the Copyright Office’s services into the 2C* 
century.'® 

As the technical upgrades report explains, “[t]he Office’s technology infrastructure impacts all of 
the Office’s key services and is the single greatest factor in its ability to administer copyright 
registration, recordation services, and statutory licenses effectively.”®® Yet, the Copyright Office 
does not control its technology. Rather, it is controlled by the Library of Congress, and housed 
on the Library’s servers. In fact, even equipment purchased by the Copyright Office with its 
appropriated funds, is controlled by the Library. Additionally, the Office is dependent upon the 
Library’s IT staff. However, the Library IT staff has other responsibilities, and is not well- 
versed in the needs of the copyright community.®' AIPLA urges this Committee to explore ways 
to give the Copyright Office greater autonomy over its IT infrastructure and services. 

AIPLA believes that providing additional resources to the Copyright Office will benefit not only 
core copyright industries whose primary purpose is to create, produce, distribute or exhibit 
copyright materials such as music and films, but partial copyright industries as well. Their 
products include some aspect of copyright, such as fabric and toys, non-dedicated support 
industries, such as transportation and telecommunications, and interdependent industries, such as 
TV and computer manufacturers. We hope Congress will consider how it can assist the Office in 
implementing long overdue improvements to its systems. 


Oversight of the U.S. Copyright Office: hearing Before the Subcomm. on Courts, Imeilectual Property, and the 
Internet of the H. Comm, on the Judiciary^ 114’’’ Cong. 8-9 (2014) (Statement of Maria A. Pallante. Register of 
Copyrights and Director United States Copyright Office). 

FY15 AOC. LOC, and OWLC Budget Requests: Hearing Before the Subcomm. on the Legislative Branch of the S. 
Comm, on /Ippropriaiions. i 14’^’ Cong. (2014) (Slalcmcnt of Maria A. Pallanlc. Register of Copyriglns and Director 
United States Copyright Office). 

Report and Recommendations of the Technical Updates Special Project Team at 54. 

'' “Library staff do not have the benefit or experience of working in the Copyright Office, and tlierefore will never 
have the context or specialized knowledge that is essential to Copyriglit Office success.” Id. at 1 1 . 
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III. Impact on the User Experience 

The budget cuts, decreased staffing levels, and limitations described above are felt by AlPLA 
members in their interactions with the Office. AIPLA members regularly prepare and file 
applications to register copyrights, record documents, search Copyright Office records, and use 
other Copyright Office services on behalf of their clients. The Office’s lack of control over its 
infrastructure hinders its ability to implement necessary technological advancements, such as 
electronic functions that keep pace with the increased workload and additional user requests. 

The Electronic Copyright Office Registration System 

Creative works are subject to copyright protection as soon as they are fixed in tangible fomi, 
whether or not they are registered, but for United States works a copyright registration is 
required to bring an infringement action in court. Timely registration also is important for 
creating a public record of the copyright, for prima facie evidence of copyright validity, and for 
the possibility of statutory damages and attorney fees in an infringement action. 

The Copyright Office's first effort at online filing is its Electronic Copyright Office Registration 
System (“eCO”). The eCO system was part of a .“i-year, comprehensive reengineering project 
that used off-the-shelf software, and represented the first major overhaul of the Copyright Office 
since 1870.^^ 

Despite a rocky start when first offered to the public in 2008,^*' by FY20I I electronic claims 
represented over 80% of applications filed with the Copyright Office, and the Copyright Office 
has significantly reduced average registration processing times. While the eCO system has 

U.S.C. §411. 

^ The Orphan Works Problem and Proposed legislation: Hearing Hefore the Suhcoinni. on Courts, the Internet, 
and intellectual Property, of the II. Comm, on the Judiciary, llOlii Cong. 2nd Session. (2U08) (Slalcmcni of 
Mar\'beth Peters. Register of Copyrights). 

Lyndsey Lavton. Move to Electronic Svstem Means Long Waits at U.S. Copyright Office. Washington Post, May 
19.2009.' 

Fiscal Year 2012 Budget Request, Subcomm. on Legislative Branch of the H. Comm, on Appropriations, 112th 
Cong., 1st Session March 11.2011 (Statement of Maria A. Pallante. Acting Register of Copyrights). 

See U.S. Copyright Office, eCO Registration System.hiipJIco'psxi^y.^ovlQQQl (Iasi visiled February' 22, 2015). 
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been tweaked, it has not been substantially updated, and it remains far behind state-of-the art 
technology. For example, the eCO system has an out-of-date user interface, is difficult to use, 
and can only be used to register certain types of works.” 

Further, eCO applicants may only submit electronic deposit for certain classes of works, and 
physical deposit is required for all other types."* This slows down the registration process 
because it requires the physical deposit to be manually matched with the electronic application. 
It also limits the ability of the Copyright Office to create a repository of electronic deposit 
materials. While such a repository must be implemented with extreme care to ensure security, it 
is undoubtedly something that should be considered in the not-so-distant future. 

Another shortcoming with the eCO registration system is that it does not permit an attorney to 
prepare an application for a client to sign. As a result, some practitioners continue to prepare and 
file paper applications because it is the only way to obtain a client signature on the application 
without creating a new account and providing the client with the attorney’s credentials. 

The Copyright Office needs the funding and IT staff to reengineer the eCO system to create a 
more intuitive user interface that is easier for new users to navigate. AlPLA has advocated for 
the inclusion of some basic improvements to functionality, including the ability to save draft 
applications, to print, view, and forward them outside of the system, and the ability for signature 
by a claimant other than the same person who prepared the application, such as the client of a 
law firm or creative agency. Our members referenced the Trademark Electronic Application 
System (TEAS) and other online systems offered by the USPTO as a model to consider. 

Recording a Document 

Documents and agreements that affect copyright, such as assignments, security interests, or 
licenses, may be recorded with the Copyright Office. Although recordation is not mandatory, it 


U.S. Copyright Office, eCO Frequently Asked Questions, http://copyrightgov/cco/faq.html (last visited February' 
20 , 2015 ). 

-*/d. 
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provides many benefits such as establishing legal priority, creating a public record of the content 
of a legal document, providing constructive notice of a right, and perfecting a security interest. 

At this time, documents for recordation may not be submitted using the eCO system, and instead 
must be submitted by mail or by hand delivery. Users find the current system cumbersome and 
difficult to use, presenting a number of serious practical and legal challenges for practitioners 
and copyright owners. 

For example, when filing a document, there is no acknowledgment or confirmation that the 
document has been recorded (or even received) by the Copyright Office. It is not unusual for the 
recordation itself not to appear on the online catalog for several years after the date of filing, 
without an effective way to check the status of the recordation or expedite recordation. 
Additionally, without a filing receipt or other evidence of the recordation, it can be difficult, if 
not impossible, to try to enforce a U.S. copyright that has been assigned overseas. Some of the 
technical requirements for proper recordation, such as requiring an original signature or proper 
certification of the photocopy, also seem needlessly burdensome. 

The Office recognized these issues in its detailed study of the recordation system by Robert 
Brauneis, the Copyright Office Abraham L. Kaminstein Scholar in Residence. That December 
2014 study included several proposals for a new electronic system, 

AlPLA supports giving the Copyright Office the resources necessary to improve and simplify the 
recordation system for the benefit of the public, copyright owners, practitioners, and the 
Copyright Office. This should include creating an electronic recordation system, moving away 
from reliance on original signatures or other hyper-technical requirements, expanding the scope 
of persons entitled to record a document, and implementing a user-friendly and effective system 
to follow up on the status of a recordation, for example, by assigning a named Copyright Office 
specialist for the filer to contact, among other things. 


Tramforming Document Recordation at the United Stales Copyright Office al 54-57, 
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Searching the Copyright Office Database and Access to Copyright Records and Other 
Documents 

The Copyright Office has collected a vast amount of data. Access to this information is essential 
for investigating the status of registration for a work, identifying the current owner, and 
obtaining other pertinent information contained in Office records. 

In the words of Register Pallante, “The presentation and searchability of our public records 
should be key factors in helping copyright owners manage their rights, and users to find and 
assess the information. The Office should help bridge the gap between what constitutes a 
diligent search and one worthy of the trouble.”’” Due diligence and the ability to locate works, 
to locate registrations for those works, and to locate their assignments and licenses in a timely 
manner is the touchstone of any database of the Copyright Office. 

Unfortunately a great deal of information is not available in electronic form. For example, the 
Copyright Office’s online catalog only has electronic records dating back to 1978.'” For older 
works, many of which are still under copyright, a trained searcher must use the card catalogs, the 
660 volume Catalog of Copyright Entries (“CCE”) available in print or microfiche, or search the 
partially digitized and incomplete records of the CCE available at archive.org. Often, it is 
necessary to hire a search service to do this work, which can add significant expense to a search. 
Further, the information that is available in the Office’s online database is perceived by many in 
the bar as difficult to search and inaccurate, yielding either too few, or too many results. The 
lack of a trusted database of works creates uncertainty, increases the costs of copyright 
transactions, and impacts sound business decisions. 

The inability to effectively search electronic data and rely on the results of any searches 
performed directly impacts the issue of orphan works, which the Copyright Office has been 

Maria A, PallaiUC, Orphan Works rt: Mass Digitization: Obstacles A. Opportunities. 27 Berkeley Teeh, L.J, 1251, 
1257 (2012), 

The Copyright Oftiee is aware of this issue and is working to address it. Transforming Document 
Recordation at the United States Copyright Office at 59. 

See U.S, Copyright Office, Circular 23: The Copyright Card Catalog and Online Files of the Copyright Office, 
http://copyright.gov/circs/circ23.pdf (last visited February 22, 2015). 
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studying for more than a decade and has been the subject of Congressional hearings. An “orphan 
work” is a work protected by U.S. copyright law, for which a user cannot readily identify and/or 
locate the copyright owner in good faith, in a situation where permission from the copyright 
owner is necessary as a matter of law.^^ The current Copyright Office system to find rightful 
copyright owners is cumbersome, which is particularly an issue in the context of mass 
digitization. The Copyright office has acknowledged need for improvement in this area, stating, 
“the issues at the heart of mass digitization are policy issues of a different nature: the [orphan] 
works may in fact have copyright owners, but it may be too labor-intensive and too expensive to 
search for them, or it may be factually impossible to draw definitive conclusions about who the 
copyright owners are or what rights they actually own.”^"* 

AlPLA has supported proposals to improve the Office’s search functionalities by calling for 
development of a new electronic database for registered pictorial, graphic, and sculptural 
works. As discussed above, budget limitations and lack of autonomy have severely impaired 
the Copyright Office’s ability to move forward with improvements to its electronic systems. 

Access to Staff 

Due to the noted understaffing, the demands on the present Copyright Office staff are great, 
making it difficult at times for users to get in touch with someone who can check the status of or 
otherwise discuss a registration application. While the Office responds to numerous inquiries, it 
is often unable to return phone calls or emails on a timely basis.’*' 

In addition, the Copyright Office website explicitly states, “Status inquiries will not be answered 
unless maximum processing times have been exceeded.”’’ Estimated current processing times 


Orphan Works and Mass Digitization. 77 Fed. Reg. at 64555 (October 22, 2012). 

77 Fed. Reg. at 64557. 

American Inlcllcclual Property Law Association, Comments Submitted Fursuant to Sotice of Inquiry- Regarding 
“Orphan Works andMass Digitization. ” 77 Fed. Reg. 64555 (2013). 

The online option for checking the status of an application is akin to submitting an email via the web, 

U.S, Copyright Office. Status Request., http://copyright.gov/fonns/status_form, Mini (last visited Februaiy' 20. 
2015), 
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are available on the front page of the eCO website.^® The cuirent processing time for an 
electronic application is 8 months, and for a paper application it is 13 months. This, effectively, 
means that the Copyright Office has instituted a policy of not responding to an inquiry of any 
kind until 8 months has elapsed since the user filed electronically, or 13 months if filed on paper, 
leaving practitioners in the dark with regard to pending applications.®® While a user can pay an 
$800 fee for special handling to expedite the process, such a requirement on a routine basis for 
applications that would otherwise cost $35-55 should be the exception, not the rule. 

Access to Deposited Material 

When preparing for litigation, practitioners often need access to deposited copyrighted works. A 
registration is required by the Copyright Act to enforce rights in Federal Court,™ and typically 
copyright litigation involves comparison of the accused material to deposited material (which 
corresponds directly to the work for which the registration was granted, and may differ from 
what is available in the market) Other issues may arise with the deposited work, such as 
whether it was the “best edition,” and these may be tested in litigation,'" To obtain the deposit 
copyright, a user must contact the Records Research and Certification Section for a Litigation 
Statement Form (which is no longer available on the Copyright Office website), complete the 
form, arrange for payment, and wait to receive the deposit. Ordering a deposit copy takes 8-12 
weeks and often costs $200-$400 or more.^® 

AlPLA would like to see improved access to deposit material and would support providing 
public access to a preview portion or representation of the deposit (as approved by the applicant) 
to allow members of the public to know what was actually registered. This could include, for 


U.S. Copyright Office. eCC Registration System, http://copyright.gov/eco (last visited Febmarj' 20. 20 1 5). 

* 17 U.S, C. § 402. 

U.S. Copyright Office. Circular 71): Mandatory Deposit of Copies or Phonorecords for the Library^ of Congress. 
http://wwtv.copyriglit.gov/circs/circ07d.pdf t”]n general, for works other than published electronic works available 
only online, the deposit must consist of two complete eopies or phonoreeords of the best edition of the work."). 

U.S. Copyright Office. Search Estimate, http://copyright.gov/fonn 3 /search_estimate.html (last visited Febmary 
20.2015). 
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example, the cover of a book or literary work, a preview or snippet of a song or audiovisual 
work, and a degraded image of a photograph.'*^ 

IV. The Copyright Office of the Future 


The Copyright Office currently is doing the best it can under the conditions and limitations in 
which it must operate. A serious question remains, however, on how to best position the Office 
to meet current and future challenges. Unless addressed, the difficulties discussed above may 
only get worse over time. AIPLA believes that giving the Copyright Office sufficient funding 
and staffing would likely go a long way in resolving a number of these issues. 

Additionally, increased autonomy is essential for the Copyright Office of the future. As 
previously noted, the Copyright Office is housed within the Library of Congress. The mission of 
the Library includes collecting, preserving, and making available to the public books, recordings, 
photographs, historical documents, films, and other cultural works. The Copyright Office, is 
tasked with administering the Copyright Act through its registration, recordation, and other 
functions. Additionally, the Copyright Office serves Congress and other government officials as 
expert advisors on copyright policy. 

The Office also shares the technical infrastructure of the Library, including its network, servers, 
telecommunications, and security operations. This raises concerns among copyright owners 
about the security of the Copyright Office’s systems. '*'' Allowing the Copyright Office to operate 
separate computer systems would reduce the security risks associated with sharing systems with 
the Library. The Office also should be provided sufficient funding and autonomy to develop 
specialized software and systems designed to run its operations effectively, and meet the 
business needs of the copyright community. In an age of increasing technological changes, the 

This has similarly been addressed by others. See Report and Recommendations of the Technical Updates Special 
Project Team at 25. 

Oversight of the U.S. Copyright Office: Hearing Before the Subcomm. on Courts, Intellectual Property, and the 
Iniemei of ihe IT. Comm, on the JudicianK 114* Cong., 4 (2014XSlaicmcnl for Ihc Record of Keith M. 
Kiipfersehmid, General Counsel and Senior Vice President, Intellectual Propert\A Software & Information Industry’ 
Association). 

Report and Recommendaiiom of the Technical Updates Special Project Team. 
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Copyright Office needs more autonomy and control over its own budget, infrastructure, and 
policies in order to administer the copyright laws more effectively. 

While AIPLA does not currently have a specific position on how to provide the Office with 
greater autonomy, we note that it is not the first time such issues have been considered. For 
example, almost nineteen years ago, the Senate considered legislation which, among other 
things, proposed to reconstitute the Patent, Trademark and Copyright Offices as a single 
government corporation: the United States Intellectual Property Organization.'*'’ 

At that time, AIPLA supported the proposal of a government corporation as it pertained to the 
USPTO. However, in a statement developed for the record, we suggested there were too many 
unknowns as to such a change for the Copyright Office and said that it should be dropped from 
the legislative proposal. Additionally, we suggested at the time that the National Academy for 
Public Administration (NAPA) could be called upon to perform an in-depth study of the 
Copyright Office, much as it had done for the USPTO on two prior occasions '*’ 

This advice and note of caution, first given 19 years ago, may still be applicable today. Armed 
with such a study by NAPA or some other similar organization, and with appropriate input from 
across the user and stakeholder community. Congress could better evaluate whether change is 
warranted, as well as the many other issues that need to be addressed such as funding and fee 
structures, oversight, staffing and personnel issues, and regulatory authority, to name a few. 

V. Conclusion 

The copyright system continues to be a key economic and cultural force in the United States, and 
AIPLA believes an efficient and effective Copyright Office is an imperative pillar of that system. 
Such an Office would not only benefit creators and the public, but it would set a standard for the 
rest of the world as well. We again thank the Members of this Committee for your continued 
efforts and interest in this area, and we stand ready to assist you in any way we can. 


*S. 1961, 1 04“* Cong, (1996), 

S. 1961, the Omnibus Patent Act of 1996: Hearing Before the S. Comm, on the Judiciary^ 104'^ Cong. 9-10 (1996) 
(Statement of Michael K. Kirk. Executive Director of the American Intellectual Propert}- Law Association). 
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Mr. Goodlatte. Thank you, Ms. Mertzel. 

Mr. Brauneis, welcome. 

TESTIMONY OF ROBERT BRAUNEIS, PROFESSOR, 
GEORGE WASHINGTON UNIVERSITY LAW SCHOOL 

Mr. Brauneis. Chairman Goodlatte, Ranking Member Conyers, 
and Members of the Committee, thank you for inviting me to tes- 
tify here today. I have been teaching copyright law for over a dec- 
ade, and during the last academic year, as Chairman Goodlatte 
mentioned, I had the privilege of working at the Copyright Office 
as the inaugural Abraham L. Kaminstein Scholar-in-Residence. 
Through that experience, I have come to know and respect the 
work of that office, and also to learn about some of its challenges 
and opportunities. I am honored to have the occasion to present 
some of my views. 

There are three topics on which I want to focus today: the reg- 
istration and recordation functions of the Copyright Office, its inde- 
pendent legislative advisory role, and the constitutional challenges 
to the structure of the Copyright Office and of the Library of Con- 
gress. 

Copyright registration and recordation are core functions of the 
Copyright Office that occupy the majority of its personnel. They 
provide essential information and evidence to support the copyright 
marketplace. Because of the emerging importance of information 
technology to those functions, the funding and control models that 
once worked to support them no longer work. 

Information technology has made those functions capital inten- 
sive, requiring large multiyear investments to build the most effi- 
cient systems. Information technology has also rendered registra- 
tion and recordation personnel dependent on a separate IT staff. 
Unfortunately, funding and control limitations have resulted in 
chronic underinvestment and ineffective management of necessary 
computer systems. 

To remedy these deficiencies, I recommend that Congress explic- 
itly authorize the Copyright Office to collect fees that cover future 
capital investments and to build a reserve fund that is not depleted 
annually by an adjustment to the Office’s appropriation. I also rec- 
ommend that the Office be given greater control over the computer 
systems on which recordation and registration depend, which are 
now run outside the Copyright Office by the Library of Congress. 

For over a century, the Copyright Office has provided inde- 
pendent advice and support on copyright matters to Congress and 
to executive branch agencies using the expertise that it has devel- 
oped from administering copyright law. As I have studied the his- 
tory of the Copyright Office, I have repeatedly been impressed by 
the depth of its contributions to copyright legislation, including the 
comprehensive revisions of 1909 and 1976. 

The traditional assumption is that the Copyright Office can pro- 
vide independent advice to Congress because it and the Library of 
Congress are in the legislative branch of government. Recent litiga- 
tion, however, has challenged that assumption. Courts have held 
that the function of the Copyright Office in developing and apply- 
ing registration policy and the function of the copyright royalty 
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judges in setting statutory licensing rates are essentially executive 
in character. 

In order to uphold registration and rate-making decisions, the 
courts have clarified that the Librarian of Congress is the head of 
an executive department, who is fully responsible to the President, 
just as every Cabinet member is. They have also held that the Reg- 
istrar and the copyright royalty judges must be fully responsible to 
the Librarian and removable at will by him. Thus, under current 
rulings the Library and the Copyright Office are in the executive 
branch. The President has already informed Congress that he is as- 
serting control over the Librarian’s power to shift resources be- 
tween the Copyright Office and other divisions of the Library. 

In the face of these developments. Congress may want to con- 
sider a number of options. Congress can preserve and reinforce con- 
gressional control over the non-copyright functions of the Library, 
including the Congressional Research Service, because they are not 
executive in character. Thus, if Congress placed the copyright func- 
tions of the Library in a separate agency, it could provide that the 
Librarian be appointed by a Member or Committee of Congress. 

Congress must place the executive functions of the Copyright Of- 
fice in an executive agency. Although it has a number of options 
in that regard, I recommend that it consider an independent agen- 
cy. An independent agency can be empowered to continue to give 
Congress and executive branch departments impartial expert copy- 
right advice without clearing that advice through the President. An 
independent copyright commission could thus continue to provide 
the trusted advice that has benefited Congress for over a century, 
while also administering the copyright laws on the day-to-day basis 
that is the source of much of its expertise. 

Thank you very much. 

[The prepared statement of Mr. Brauneis follows:] 



54 


Statement of 
Robert Brauneis 
Professor of Law, 

Co'Director of the Intellectual Property Law Program 
The George Washington University Law School 
on “The U.S. Copyright Office: Its Functions and Resources” 
Committee on the Judiciary, U.S. House of Representatives 

February 26, 2015 


I. Introduction 

Chairman Goodlattc, Ranking Member Conyers, and Members of the CommiLtee, my 
name is Robert Brauneis, and T am a Professor ol Law at The George Washington ITniversity, 
where I also serve as Co-Di rector of the Intellectual Property law Program. During the 
academic year 2013-2014, 1 was the inaugural Abraham L Kaminstein Scholar in Residence at 
the United States Copyright Office. Over the course of a decade of teaching copyright law, and 
particularly during the year 1 spent at the Copyright Office, 1 have come to know and respect the 
work of that Office, and also to learn about some of its challenges and opportunities, I am 
honored to have this occasion to present some of my \icws, 

I am sure drat none of the Members of this Committee need to be convinced of die 
importance of die copyright industries, and of creative works, to the economy and the welfare of 
this country. In 2013. the core copyright industries contributed over a trillion dollars in value to 
the US. Gross Domestic Product, and employed nearly five-and-a-half million workers, whose 
average compensation was 34% more than the average compensation paid to all US. workers.' 
The copyright industries make a particular contribution to international trade, as the United 
States exports copyrighted works of far more value chat chose it imports. ^ And it should not be 
forgotten that the millions of works that are now in the public domain, or are freely licensed, or 


^ .Set-UopyrigliL Indu.sLries in llie U.S. Economy; The 20Ti Report, ai 2, by Stephen It Siwek of I iconomi.sLS 
Incorporated, prepared for the Inrenrational Intellectual Property .Alliance (IIPA), November 2013, av-ailable at 
Imp _t'i y ry.hpa cairn.-’pdf/lOI 3 Copyright lTidii,sme.s Full RepoTt.PDF (last vi.si ted FchrLiary' 23, 2015) 

■ Stt (d at 15 (foreign sales ol the core U.S. copyright industries in 2012 amounted to S142 billion): World Bank, 
c harges tor tire use of inrellecnml property, receipts (BoP, current USS), awilable at 

htp) n.rta woTidlmik.ortt-'iridicator/BX.G.SR.ROYi.CD/ countric s (last vi.sited Februart- 23. 2015); World Bank. 
Charges lor the use olintellecLual property, payments (BoP, current LSS), available at 

lilUt ti n.i world baQk.otg.''ijidk,r!.Gr./BM.GSR.ROYL.CD/coutiu:ics Hast visited kebtuaty 23, 2015) (in 2013, LIS. 
receipts lor the use ol intellectual property exceeded U.S. payments lot the use ol iuLellectual property by more 
than $90 billion). 
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are used under prirdleges such as fair use, also contribute immeasurably to our economy, our 
culture, and our wellared 

'I'he Copyright Office supports the copyright ecosystem through a wide variety of 
activities, but perhaps the three most important are its administration of the registration and 
recordation systems, its adrisoiy role with regard to copyright legislation and policy, and its role 
in providing expert interpretation of the Copyright Act both for Congress and for executive 
branch agencies such as the Department of Justice and the Office of the United States Trade 
RepresentaLive. In my comments, 1 will locus on the first two of these roles, 1 will argue that 
the central challenge with regard to registration and recordation is the Itinding and control ol 
inlormation technology, and f will make some recommendations about how to meet that 
challenge and to seize the opportunities ol the inlormation age. 1 will then argue that the 
Copyright Office has played a critical role in provfiding impartial advice on copyright legislation 
and policy lor more than a ccnttii’y, and contend that this role is important to the luture ol 
copyright. Finally, 1 will proride an analysis of the constitutional challenges that the Copyright 
Office has recendy faced, and suggest that Congress should consider reorganizing the Office as 
an independent agency. 

II. The Registration and Recordation Functions in the Information Age: Properly 

Funding and Managing Capital lntcnsive, Critical Operations 

fiver since it was created as a separate department in 1897, the Copyright Office has been 
responsible for registering copyright claims in creative works and for recording documents 
concerning copyright transactions. These central functions of the Office have always occupied 
die majority of Copyright Office personnel. Registration and recordation have been crucial to 
providing reliable information about creative works. They help potential users of works learn 
whediet diose works are under copyright or in the public domain, and if they are under 
copyright, who created them and who owns them. They provide copyright owners with 
evidence that their works are indeed protected by copyright, and with evidence of valid 
transfers of ownership. Timely filings may offer certain remedial benefits such as the availabilityi 
of statu toiy damages and attorney’s fees, which may mean the difference between bringing or 
foregoing an infringement suit, or ensuring a fair setdemenc. That information and eridence in 
turn supports the financing, licensing, sale, and use of creative works, while protecting the 
interests of authors, intennediaries, users, and the public. 

The increasing importance of information technology has created both serious challenges 
and significant opportunities for the registration and recordation functions of the Office. The 
two major challenges concern lunding and management. In the era in which all registration and 
recordation business was handled on paper, registration and recordation systems had rivo 


^ Set', e.y., Crealive Commons, Stale of the Commons, available at i iups:.'Vsia Leof.crealivecommons.orn.'reporl.' (lasL 
visiled February 22, 2015) (sLaLing llial as ol 2014, 882 million pieces ol CreaLive CommonsTicensed conLenL vvere 
available on the web). 
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important characteristics: They were labor-intensive, and they were self containecl, 'The costs of 
running those systems consisted almost entirely ol the current operating costs ol paying stal I to 
process applications and documents. Once the staff were in place and supplied with paper, 
pens, and desks, they did not depend on any other persoimel or tools to perform their work. 

The rise of infonnation technology^ however, has fundamentally changed the nature of 
registration and recordation. In tire new world in which most business is conducted 
electronically, the most efficient registration and recordation systems are capital -intensive. They 
require large investments in computer hardware, custom software, and security measures. 
Moreover, registration and recordation personnel can no longer be sell- reliant. Rather, they 
need complex computer systems and a separate stall ol inlormation technology cxperLs. 

These changes have serious implications lor models ol lunding and management. .-\s lor 
funding, it made sense in the paper era to calculate registration and recordation fees on the basis 
of current costs, and to provide for funding of Copyright Office operations on a year-to-year 
basis. Labor costs, after all, were incurred continuously, and there was little need to invest fees 
generated in one year on projects undertaken in another year. Unfortunate ly, the Copyrnight 
Office has remained eonsti-aineci by those fee-setting and appropriations models as it has entered 
the capital-intensive inlormation leclinology era. Section 708 of the Copyright Act still limits 
die Office “to adjustpng] fees to not more chan that necessary- Co cover the reasonable costs 
incurred by the Copyright Office lor the sert-'ices”* it provides. There is no provision for 
accumulating funds to finance major computer system improvements that do not qualify as the 
costs ofeurrent services, but that are necessary-- to provide future, enhanced services. While the 
Office or the Library of Congress can ask Congress for appropriations to fund capital 
investments, those requests are as a practical matter weighed against other needs of the Library 
and of the nation. 

The result is both predictable and regrettable: chronic underinvestment in the 
information tecl-mology necessary' to support the current copyright market|olac.e. The 
recordation system, which the Register asked me to study independently during my y'ear as the 
Kaminstein Scholar at the Copyright Office, is a prime example. In a world in which more and 
more copyright documents are electronic, such documents can still only be recorded if tliey are 
printed out, signed in ink, put in envelopes, and sent in the mail to the Copyright Office. While 
over a thousand counties that record deeds of interests in real property have moved to electronic 
recordation.^ the Copyright Office is still stuck in the paper era. Conversion to an electronic 
sy'stem has been repeatedly' posqsoned due to lack of funding, as tvell as to control problems 
discussed below. 


“ 17 U.S.C. S 708(b)(2). 

’ Sf^, Property Records Industry Association. littp://www.pria.us Tlast visited February 23, 2015) (stating that 1.229 
counties in the United States now have electronic recording systems). 
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'1 0 give the Cop\T:ight Office any chance of sohong the funding problems. Congress 
should gram more [Icxibility to the Copyright Ollice to set ices that would generate iunds !or 
capital improvements. The Patent and Trademark Office now has the authority to set fees at 
levels that cover all of its “processing, actiwties, semces and materials relating to patents and 
trademarks.”'^ The Copyright Office should at least be able to collect for necessary capital 
improvements. When it does so, it should also be empowered to build a reseio’e fund that is not 
depleted on an annual basis tlirough an offsetting adjustment to the Office’s appropriation from 
Laxpayer revenues. Only with such a reserv'C !und can the CopyrigliL Office budgeL responsibly 
for multi-year projects, while at the same avoiding service quality degeneration or interruption 
when unpredictable nuctuaLlons in incoming fee receipts impose funding constraints.^ 

Congress should also confirm that the Copyright Office has the authority to vary fees 
across types of claimants and works, in order to take into account the widely varying value of 
the works and the varying ability of the claimants to pay service lees. In April 2014, the Office 
for the first time set a discounted fee for registrations of copyright claims invoMng a single 
individual author who is also the claimant, followTng an extensive rulemaking process.^ That is 
a welcome development, and the Office should have clear authority to further differentiate fees. 
For decades, the Patent and Trademark Office has relied heavily and justifiably on differential 
fees,^ and the Copyright Office should be able to do so as well.^*^ Otherwise, its authority^ to 


® Teahy-Smicb America Invencs Acc, Pub, T.. 112-29, 10, 12.5 Scat. 284 (September 16, 2011), The Patent and 
Trademark Office ha,s taken the position that this “Section 10” fee -setting authority is independent of and parallel to 
its authority to set fees under 5 41 of the Patent .Act. ^5 TtS.C. 5 41. .See RemardJ, Knight, Jr., Oeneral Counsel, 
United Stares Patent and Trademark Office, Memorandum on L'SPTO Patent Fee Setting, at 2 (Februaty 10, 2012), 
available ath ttp :/Avww.U'Spto. go \Vab D ut/office.s/D gc/ F e e Setting O pin ion.pdf (last visited February 2.T 2015). 
^Section 708(d) of the Copyright Act seems to express the inteiitioii ol Congress to create a reserve fund for the 
(.Copyright Office, because it provides tiiat “[.sjuch fees that are collected shall remain available until expended.” 
However, as Register of Copyrights Maria A. Pallante has explained, “in the practical context of the budget process, 
Congress has frequently required the Office to offset its request for appropriated dollars by the amount of reserve 
income it may have at the end of a fiscal year.” Maria A. Pallante, The Next Cienerarion Copyright Office: What It 
Means and Why It Matters, 61 J. C'opyrighc Soc’y 213, 232 n. 68 (2014). 

^ l.huced States Copyright Office, Proposed Schedule and .Analy.si.s of Copyright Fees to Co Into F.ffecc On or About 
April 1, 2014, at 2 n.6 (hereinafter “Proposed Schedule of Copyright Fees”), available at 
htty://cop y T ight.g( ny doc s /ne wfee. s/t . SC.OI-’ee.Srud \'-Novi.3.pdf (last visited Kehruaty 2 A 2015). 

^ i'or example, the PTO now receives between and 40% of its total revenue Irom patent maintenance lees. See 
l.’niced States Patent and Trademark Office, Fi.scal Year 2014 Performance At .Accountability Report 31-32, available 
■iL hLLp:/./vv'vv'w.us pLo ^ go v/a]>'). ui./s Li'aLplan/aiy' U.SPT()l''Y 2 0i4P.AR - p dr (last visited I ''ebruary 2.3, 2015) (statiiig tliat in 
ilscal Year 2014, the LiSPTO earned 91.0%of its earned revenues from patent lees; 45.5% ol patent lee revenue was 
derived Irom patent maintenance fees.) ^ Patent maintenance fees are a means of obtaining a larger proportion of 
PTO funding from owners of particularly successful and valuable patents. They are set at levels far in excess of any 
cost that the Pi O incurs in maintaining records of issued patents. Sec LSFi'O i'ee Schedule, Llfcclivc January 1, 
2014 (Last Revised on January 17, 20153. htrp:.//www.iispto.gov/leaming-aiid-rc.sourc fs-'fee s -and-payi . ncn r.- uspto - 
fee-schedule (last visited February 23, 2015) (Standard patent maintenance fees are currently set at $1600 at three- 
and -a -half years after grant; S3600ac .seven-anef-a-haif years afttr grant; and $7400 at elev’en-and-a- half years after 
grant.). 

^Treaty obligadon.s would prevent the Copyright Office from charging maintenance fee.s of the type eharged by the 
PTO. seestyran. 4 (discussing dio.se fees), at least during the minimum t^riiiof the life of the author plus 50 years. 

Sor, Berne Convention for the Protection of Literary and xArtistic Works, Sept. 9, 1886, as last revised at Paris, July 24. 
1971, 828 LiN.T.S. 221. 5(2) (prohibiting fonnaiities as conditions of enjoying rights granted by the Conv’ention); 
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raise fees may be hollow, as any increase in fees could be largely offset by a decrease in the 
number ol users who pay those lees. 

Of course if the Cop)Tight Office is going to raise fees, those paying them have a 
reasonable expectation that the fees will be spent in a dedicated manner on the sendees they are 
seeking, and that the qualit).’ of those sertdees will improve. This presents challenges in practice, 
howet'er, because the Copyright Office does not currently control the computer systems on 
which its registration and recordation programs are run. Because the Libraiy of Congress funds 
and controls these systems, and because the funding comes from the Library’s agency -wide 
appropriation, the Copyright Oil ice’s Ices do not lully rellecL the cost ol the inlormation 
technology it uses. Although that might lead one to believe that the Copyright Oil ice is 
receiving a welcome oil- budget subsidy, in actuality it leads to a greater problem: .All 
information technology support and development rely on the final management decisions and 
cooperation ol outside stall not within or directly accountable to Copyright Office 
management. This structure may have worked at a time when the Copyright Office’s 
information teclmology needs were modest, but it is clear by now that it no longer works. 
During my year at the Copyright Olfice as the Kaminstcin Scholar, I observed firsthand the 
delays and difficulties drat result from dependence on outside IT support. 

Those difficulties are compounded by the different senices that Library’ of Congress 
information technology supports inside and outside of the Copyright OITice. The services 
provided by the Copyright Office are essential to fast-moving business transactions and 
litigation. Investors will not finance motion pictures, software, transactions in music catalogs, 
or other copyright-dependent projects unless copyrights are registered and transactions arc 
recorded, C.opyi'ig.ht owners cannot ask courts to stop infringement until they have registered 
their works. Thus, promptness and reliability’ of copyright services at a very high level are 
crucial. The Copy’right Office also assists searchers in locating copy’right information about 
works whose tides are not known, and for those purposes would ideally accept deposits in 
fonns that would best aid those searches, rather chan in forms chat would be best for archival 
purposes. 

Outside of the Copyright Office, the Library uses information technology to provide a 
number of important services, including bibliographic cataloging and electronic archiving ol 
important historical works. None of those services, however, supports high -priority industry 
operations on a daily basis like copyright services do. Thus, it is also critical that the Copyright 
Office be able to gain more control over its own information technology. I am not in a position 


7(1) (granting a ba.sic term of copyright of the life of the author plus fifty years). However, in addition to explicitly 
authorizing differential sendee fees. Congress should consider odier types of fees that could take into account the 
value of copyright registration and the cop)Tight system to particular works. For example, claimants who believe 
that their vvorks arc orrclaLivcly modest value could pay a lower registration Lee in exchange lor a lower statutory 
damages cap, while retaining the right to recover all actual damages and any statutoty damages up to the cap. 
Under another approach, those who wished to maintain the availability oL statutory damages lor more than a 
decade or two after initial registration of a work could be required to jxtyan additional fee. 
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to say whether that means complete separation of Coptnight Office I f systems from other 
library systems, but some marfrcd LranslormaLion is necessary. 

I should emphasize that information technology brings not only challenges but also 
major opportunities to the Copyright Office. Advanced electronic systems can make 
registration and recordation much easier and less cosdy. They^ can also proefrde potential users 
of copyrighted works with detailed, timely information about ownership and licensing, thus 
broadening the market for tliose works. Government and private computer systems can 
exchange information directly, reducing the need for costly hand-keying and enabling some 
transactions to Lake place automatically. Belorc that potential can be realized, however, the 
lunding and control problems need to be solved. 

III. The Impartial Legislative and Policy Advisory Function: A Valuable Tradition to 

Continue 

The Copyright OI lice has also always played an important role in assisting Congress 
with its deliberations on whether copyright legislation is needed, and with the drafting of that 
legislation. As T have studied the history of the Office, the depth of its contributions to the 
legislative process has repeatedly impressed me. The Copyright Office has been able to offer 
independent and impartial advice based on its ex|oeriencc in administering the copyright laws, 
in part because of its position within the Library of Congress, an institution that until recently 
has been generally assumed to be part of the legislative branch. In the Part IV of this statement, 
1 will discuss the change in assumptions about the Libraiyts legislative branch status, and the 
associated challenge to the independence of the Copyright Office’s legislative advisory: function. 
In this part, I would like to bring the Committee’s attention to some of the Office’s most 
importanL contributions to copyright legislation. It should be noted that the discussion below 
does not include the enduring work of the Office in assisting Congress on a more routine basis 
with respect to questions, bills, and general support. .And it does not address the OITice’s 
equally important role in assisting executive branch agencies with questions of domestic, 
bilateral, or multilateral priorities, 

1 he Copyright Office has been centrally and intimately involved in the drafting of the 
last two major rerisions to copyrright law the Copynight Acts of 1909 and 1976 and of the 
incremental amendments to those Acts, The legislative process that led to the Copyright Act of 
1909 began when Thorvald Solberg, the very first Register of Copyrights, convened a series of 
conferences with a wide variety: of stakeholders and interested parties to discuss needed 
revisions to existing law,“ Under Solberg’s direction, die Copyright Office published 
comprehensive relcrcnce works on the history ol U.S. copyright laws and legislation that 
provieleel important ioundations for legislators, and that still stand as the linest recorel of 
copyright legislation and presidential proclamations Irom the louncling ol the United States to 


.See "The Copyright Code: its History: niid Fcature.s," 76 The Publi,shcr.s‘ Wkly 19 (1909). 
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the Fifty' Eighth Congress.'" Solberg then wrote and published a report that contained the 
Copy righl OI lice’s legislaLivc recommendaLions/^ and wrote and published a first discussion 
draft of a copyright revision bill.'"^ After considering comments on that draft, he then wrote a 
second draft that was introduced as a bill in Congress in 1906 and became the basis for a series 
of Congressional hearings. That bill, as modified, became the Copyright Act of 1909.'^ 

The legislative process that eventually culminated in the Copyright Act of 1976 featured 
even greater Copyright Office participation. It began with a series of 34 studies prepared by the 
Copyrighl Oflice over a five-year period addressing every' corner of copyright law and of the 
economics o( the copyright industries.'^ Building on the insights of those studies, Register o( 
Copyrights Abraham Kaminstein prepared in 1961 a comprehensive “Report of the Register of 
Copyrights on the General Revision ol the ITS. Copyright Tnw.”'^ Register Kaminstein then 
held a series of pu blic meetings with cop^Tight stakeholders to discuss the recommendations of 
that report, and gathered written comments as well."' I laving gathered that input, the 
Copyright Office then issued a “Preliminaiy Draft for Revised L .S. Copyright Law” in late 1962, 
and in 1963 held a series of public meetings discussing sections of chat draft in detail.'^ That led 
to the first bill introduced in Congress in 1964, which was used as the basis for another series of 
public meetings held by the Copyright Office."*^ Finally, after a second bill was introduced in 
1965, Congress itself began to hold hearings on the proposed legislation.^' 


.SccThorvald Solberg, Copwighc enaccmentis, 178T-1900; comprising die copyright resolutions of the Colonial 
Congress. 178T the copyright laws of the original states, 1783-1786; die constitutional provision concerning 
copyright legislation, and the public and private copyright laws enacted by CAingres-s from 1790 to 1900; together 
with the presidential proclamarions regarding international copyright (1900); Tliorvald Solberg. Copyright in 
Congress, 1789-1904: A bibliography, aiicl chronological record of all proceedings in Congress in relation to 
copyriglir from April 15, 1789 to April 28, 1904, First Congress, T' Session to Fifty-eighth Congress, 2d Session 
(1905). 

Srr. Thoiv'ald Solberg, Report on Copyright Legislation b\' the Register of Copyrights (1904). 

Memorandum Draft of a Bill to Amend and Consolidate to Acts Respecting Copyaighc. Copyright Office. Bulletin 
No. 10 (1905). 

^ ’ Set Abe A. Goldman, “The History of U.S.A. Copyright Law Revision from 1901 to 1954.” Copyright Law Revision 
Study No. 1, Prepared lor the Subcoininiuee on Paienis,'lracleniarks,aiicl Copyriglits of the Committee on the 
Judiciary, United States Senate, at 1-2 (1955; Committee Print 1960). 

These reports are available on a Copyiiglit Office web page. htcpi/.-'www.f.opMighr.gov/histonv'studies.hrml (last 
visited Febmary 23. 2015), 

SccCopyriglic Liw Revision: Report of the Register of Copyrights on the General Revision of the LhS. Copyriglit 
Law, Printed for the LTse of the House Committee on the Judiciary (July 1961). 

Sec Copyright Law Revision Parc 2: Discussion and Comments on Report of the Register of Copyrights on the 
General Revision of the V.S. Copyriglit Law. Printed for the LTse of the House Committee on the Judiciary 
(February 1963). 

.See Copyright Law Revision Part 3: Preliminary Draft for Revised LTS. Copyright Law and Discussions and 
Comments on the Draft (1964); Copyright Law Revision Part 4: Further Discussions and Comments on Preliminaiy 
Liralr lor Revised LLS. CopyrigliL Law, Primed for the Use of the House Commillee on die Judiciary (Liecember 
1964). 

, See Copyright Law Revision Part .5; 1964 Rcvi.sion Bill with Discu.s.sions and Commencs, Printed for l.Ne of the 
House Coimniuee on die Judiciary (September 2, 1965). 

.See, eg., Hearings Before Subcommittee No. 3 of the Committee on the Judiciary, House of Representatives, 89"^ 
Cong.. T" Sess..oii H.R. 4347, H.R. 5680. H.R. 6831, H.R. 6835, Bills for the General Revision of die Cop)tight Law, 
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Although a number of difficulties, particularly concerning cable telemsion, would delay 
enacLmenL ol a comprehensive revision until 1976, the 196.0 bill is in most respects identical to 
the legislation that became the Copyright Act of 1976 eleven years later. Indeed, the forward- 
looking nucleus of the f976 Act, which still sounds fresh in 2015, comes straight from the 
original 1962 Copyright Office Preliminary Draft. Copyright protection, states that draft, “shall 
he available for an original work of audrorship fixed in any tangible medium, now known or 
later developed, from w'hich it can be , , . perceived, reproduced, performed, or represented, 
either directly or with the aid ol a machine ordevice.’’“ 

Since 1976, the Copyright Ol lice has continued to assist in the legislative process through 
reports, consultations, public meetings, and dralts ol amendments both large and small. When 
the ITnited States linally decided to become a party to the principal international copyright 
treaty, the Berne Convention, in 1989, the Copyright Office provided crucial support wfrth the 
legislation necessary to join and implement the Convention. The Copyright oriicc was also 
centrally involved with the drafting of the Digital Millennium Copenight Act in 1998, and gained 
a new role in conducting triennial rulemaking proceedings to advise the Librarian on issuing 
exemptions from the anti -circumvention provisions of that Act In the very recent past, the 
Office has continued this tradition by conducting meetings and issuing reports on topics such as 
Mass Digitization, Pre'1972 Sound Recordings, Copyright Small Claims, Resale Royalties, and 
The Music Marketplace, and a report ihaLl coordinated on Document Recordation. And of 
course it advised and assisted this Committee with the twenty hearings that it held in the 113* 
Congress to review and assess copyright law lor the digital age. 

Although I have discussed the Copyright OHice’s legislative advisory role separately from 
its role in administering the registration and recordation syrsteins, in fact the two roles depend 
on each other. The Office gains much of the expertise that it provides Congress from its 
experience of administering the Copyiight Act on a daily basis. Every day, for example, the 
Office must determine whether particular registration applications covering a wide variety of 
materials concern copwightable subject matter. Those daily confrontations with submissions 
tliat are constandy changing as new technologies and practices develop lead to a deep, 
comprehensive, and current understanding ol die contours of the issue of copyrightahility, 
which in turn informs the OITice’s advice to Congress and to other agencies. 

I n sum. the Office has for over a century- provided extremely valuable assistance to 
Congress, and Congress has justifiably relied on and benefitted from that assistance. At a time 


Title 17 of die United States Code, and for Other Purposes, May 26, 27, 28, June 2. 3, 4. 9. 10, 16, 17, 23, 24. 30, August 
4. 5. 11, 12, 18, 19. 26, September 1 and 2, 1965, Serial Ko. 8, Part 1, Printed for the U.se of die Committee on the 
judiciary (1966). 

See Copyright Law Revision Part 3: Preliminary Draft for Revised L7S. Copyright Law and Discussions and 
CoimneiiLs on die Drall, at 1 (1964); cf. Section 102(a) of the Copyright Act. 17 U.S.C. ? 102(a) (“Copyright 
protecdon subsists, in accordance with this title, in original works of authorship fixed in any tangible medium of 
expression, novv known or later developed, Iroin w'hich they can be perceived, reproduced, or oLlierwise 
conimunicated , either direc.dy or with the aid of a machine or device.") 
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when we may be in the early stages of another comprehensive rewsion of the copyright laws,"^ 
Lhc value of that assisLancc should be recognized and celebrated, and the Office’s impartial 
advisoiy role should be supported and protected against challenges. 

W. The Structure of the Copyright Office within the Library of Congress: 

Constitutional Predicaments and Options 

In 1897, Congress created and funded the Copyright Office as a separate department of 
the Libraiy- of Congress, and created the position of Register of Copyrights to head that 
department.""^ It vested important statutory duties with the Register, but directed that she 
work under the general supendsion of the Librarian. Many Members of Congress consider the 
Library.' of Congress to be part of the legislative branch of government, and it is so treated both 
for appropriations purposes and for purposes of the Librar)^ oversight committees.^ In a 
number ol cases, litigants have raised constitutional challenges to this structure, "^arguing that 
the Copyright Office performs executive functions that are incompatible with its being part of 
the legislative branch."'' In the two cases in which courts have rendered a decision regarding 
those challenges, they have agreed that the Office performs exeeutive lunctions, TTowever. they 
have accommodated the Office's position within the Libraiy of Congress by ensuring that the 
relevant Office appointees meet the reciuirements of the Constitution’s Appointments Clause"^ 
and of related separation of powers principles.^These mandate that the President be able to 


.See United Scace.s House of Repre.sencadvesjudiciaw Committee Pre.ss Release.s, “Chairman Coodlatte Announee.s 
Comprehensive Review of Copyright Law” (April 24. 2013), available at 

hrtp:.'.iiidic'.iaLV.hoii.se.gov/in(lex.chii/2013,’’4.'chaimxmgoodhiTeanuoiuice.sromprehfnsive]:eviewofc.opvrighTiaw 
(last visited February 2.3, 2015); Vtaria A. Pallante.The Next Great Copyright Act, .36 Colum. J. I., fe Arts .31.5 (201.3), 

Sec Act of Feb. 19. 1897. ch. 265. 29 Star. 544. 

^ ’ See, e.g., Legislative Branch Appropriations Act. 2014, Division I of die Consolidated Appropriations Act. 2014, P.L 
113-76, 128 Stat. 5 (Jan. 17, 2014). The Libraiy’sCongre.ssional oversight committees are the Committee on House 
Administration and the Committee on Senate Rules. However, the Judiciarv- Committees have long exercised 
oversight of die Cop)Tight Office, 

In addition to the two cases cited below, see SoundFxchange, Inc. v. [.ihrarian of Congress, 571 F.3d 1220, 1226-27 
(D.C. Cir. 2009) (Kavanaugh,J, concurring) (staring that the means by which Copyright Royalcyjudges ivere 
appointed raised a “.serious constitutional issue,” but that the i.ssue had not been timely raised) ; Intercollegiate 
Broadcasting System, Inc, v. Copyright Royalty Board, 574 F..3d 748, 755 -56 (D.C. Cir. 2009) (declining to rule on 
the Appointments Clause challenge becau.se it had not been timely rai.sed) . 

I Li.se the term “executive function” liere broadly, to include Ixidi core executive functions such as the prosecution 
oITedcral crimes, and functions that courts have sometimes called “quasi-judicial” or “quasi- legislative, ’’such as the 
promulgation of regulations implemeniiiig lecleral lavv, and die decision ol'claims regarding lederal benelits. Compare 
1 lumphrcy’s I executor v. Lnited States, 295 U S. 602, 624 (19.35) (di.stitigui.shing between “political and executive” 
powers, on the one hand, and “quasi judicial or quasi legi.slative” powers, on the other); virh Intercollegiate 
Broadcasting System, Tnc. v. Copyright Royalty Board, 684 F.3d 13.32 (D.C. Cir. 201 2) (noting that “the powers in 
the Library and the Board to proniulgite copyrjgjii regulations, to apply the statute to allected parties, and to set 
rates and terms case by case are ones generally associated in modem times with executive agencies rather chan 
legislators”). 

“ U.S. Const. Alt. II, « 2, d. 2. 

Because die Appointments Clause does not explicitly address the removal of Officers of the United States, the 
Supreme Court has developed rules regarding removal of Principal Officers under general separation of powders 
principles. .See Bowslier v. Synar, 478 U.S. 714, 721-26 (1986) (holding diat under the constitutional principle of 


9 



63 


exercise certain kinds of direct or indirect control over persons exercising executive authoritjt 
The clarilicaLion that the Library and the Copyright Ollice are subject to clear lines ol executive 
control, however, may raise serious concerns for Congress, Thus, to preserve the valuable roles 
that both the Library.' and the Copyright Office continue to play. Congress may want to consider 
restructuring the Copyright Office as a separate agency, and, as 1 will suggest, as an independent 
agency. 

In both the 1978 case of tkra Corporation v. Ringer, and the more recent 2012 case of 
Intercollegiate Broadcasting System, Inc. v, Copyri^t Royalty Board (“ICS”) , ” the courts held that the 
luncLions at issue, pcriormed by the Copyright Ollice or Copyright Royalty Judges, involved 
exercises of executive authority, VV hen the Register determines whether par'ticular matter in 
the case of Eltra, a tr’peface design - is eligible for the statutorily 'granted benefits of registration, 
she is, in the formulatiori of die Supreme Court, taking “action that ha[s] the purpose and effect 
of altering the legal rights, duties, and relations of persons , , , outside the Legislative Branch,'’ 
and is thus applying or executing the law. Moreover, her registration determinations are not 
merely ministerial, but involve the exercise of significant discretion.*^ Accordingly, she is an 
“Officer of the Lhiited States” witliin the meaning of the Appointments Clause, and her 
appointment must meet the requirements set forth in that Clause, 

Similarly, the Copyright Royalty Judges set statutory license rates that determine how 
much some private parties must pay other private parties to use works under copyright, and 
tliey have, in the words of the IBS court, “vast discretion over the rates and terms”*"' of tliose 
licenses. Thus tliey too are “Officers of the United States” and must meet Appointments Clause 
requirements. That these registration and ratemaking functions must be performed by validly 
appointed Officers of the United States does not seem open to questian. Moreover, there are 
other Copyright Office functions, such as document recordation and rulemaking under die 
Digital Millennium Copyright .Act, that must equally be performed by Officers of the Linited 
States. 


The Register ol Copyrights and the Copyright Royalty Judges are appointed by the 
Librarian of Congress. Imder the niles established by the .Appointments Clause, their 
appointments as Officers of the United .Stales are valid only if the Librarian qualifies as a “TTead 


separation ol powers, Congress cannot reserve lor itself any power ol removal of an oDreer charged with the 
execution ol the laws other than impeachment). 

579 F.2d 294 (4th Cir. 1978). 

” 684 F.3d 1332 (D.C. Cir. 2012). 

Tminigration and Naturalization .Service v. Chadha, 462 1J..S. 919, 952 (1983). 

.Sec Frey tag V. Cominissioncr, 501 IJ..S. 868, 88T82 (1991) (holding that .special trial judge.s of the United .State.s 
Tax Court arc Olhcers of the United States because they perform “more than ministerial tasks," and “exercise 
significant discretion"). 

Id at 1 5.39. 
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of Department and if the Register and the Judges qualify as ‘"Inferior Officers,” In both Eltra 
and IBS, the courts held that the Librarian qualifies as a “Head of Department.”^ The Librarian 
is appointed by the President with the advice and consent of the Senate, and is subject to 
unrestricted removal by the President, just as the President's cabinet members are. Although 
the Librarian is not the head of a traditional Department, such as the Department of Agriculture 
or the Department of the Treasury', the Supreme Court has confirmed that any “freestanding 
component ol the Executive Branch, not subordinate to or contained within any other such 
component. . . . constitutes a "Departmenft]’ (orpurposes o( the Appointments Clause.”^ Thus, 
held IBS, the Library- of Congress qualifies as a Department, and the Librarian as a “Head of 
Department.” 

The Ehra court also held diat the Register qualified as an “Inferior Officer” who could be 
appointed by’ the Librarian as a Head of Department, because the Librarian sufficiently directed 
and supervised the Register’s work, and crucialfy, had the unrestricted power to remove her.'*'^ 
By contrast, the IBS court held that the Copyeright Actas written did not subject the Copyright 
Roy’alty Judges to sufficient direction and supervision by the Librarian for them to qualify as 
InleriorOhicers.'^^ However, the court cured that defect by severing and invalidating the 
statutoiy- language that limited the Librarian's power to remove thejudges, concluding that if 
the Librarian had the unrestricted power to remove thejudges, they would then qualify as 
Inferior Officers. 


SfcLI.S. Const. Art. II, 5 2. d. 2 (staring that the Pre.sident “shiill nomimice.and by and with the advice and 
consent of the Senate shall appoint ... all other olhcers of the Liiiiccl States . . , but the Congress may by law vest 
the appointment of such inferior officers, as diey diink proper. ... in the heads of departments.”). 

,Sk 1B,S, fiR4 F.:kl at l.Ml -42: Hhrcj, 579 F.2d at 500. 

See 2 L .S.C. § 136 (“The Librarian of Congress shall be appointed by the Frcsideiu, by and with the advice and 
consent of the Senate”). 

Free Enterprise Fund v, Pu blic Company Accounting Oversight Bd. . 130 S. Ct. 3138 (2010). 
^®SccJBS,6841''.3daLl342. 

SccLlira, 579 1 '.2d at 300; Ldmoiid v. Linitecl States, 520 L.S. 65i, 663 (1997) (stating that an Oliicer is generally an 
Inferior Officer if his other wor'k is “directed and supervised at some level by others who were appointed by 
presidential nomination widi the advice and consent of die Senate”); id at 63 (nodng that the unresmeted power to 
remove an Officer “is a powerful tool for control”). For the provisions governing the Librarian’s appoinonent of die 
Register, see 17 l.'.S.C, 710(a) (“The Regi.sterof CopyTights, together with the subordinate officers and employ’ees 
oftlie Caipy right Office, shall be appointed by the l.ibrarian of Congress, and shall act under die I .ibrarian’s general 
direction and supervision,”). 

See LBS, 684 l'.3d at 1340-41. The Copyriglii Act provides that the Copytiglii Royalty judges can be removed only 
for “misconduct, neglect of duty, or any di.squalilying physical or mental disability,” 17 L .S. 5 802(i), and “sluill not 
receive performance appraisals” ocher chan those related to removal for cause. 17 LhS.C. § 802(f)(2). It also provides 
that thejudges “shall have lull independence in making determinations concerning adiustments and cleLerminations 
of copyright royalty rates." 17 U. S.C. « 802(f)(1)(A). 

See 1155, 684 l''.3d at 1340-41. 'Ihc 1155 court’s remedy of severing and invalidating limilalions on removal followed 
the Supreme Court’s similar action in Free Fnterpri.se Fund v. Public Company .-•\ccoun ting Oversight Rd.. 561 U.S. 
477, 496- 98 (2010) (holding that the members of the Public Company Accounting Oversight Board did not qualily 
as Inferior Officers because they were not subject to unrestricted removal by Commissioners of the Securities 
Lxcliange Coimnission, and severing and invalidating the language restricting removal to render those members 
Inferior Officers). 
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The Eltra anti IBS cases have clarified the lines of executive control, and emphasized that 
the President can direct the Librarianof Congress just as he directs his cabinet members. That 
may alarm many Nfembers of Congress, who view the Libraiy as subject to Congressional 
control, and as providing seroTces to Congress independent of executive control. Of course, the 
President has in fact had statutory appointment and removal power over the Librarian for over a 
century,"*^ and yet generally has not intruded in the aflairs of the Library or ol the Copyright 
Office, Some might hope that he would continue to forbear from asserting any authority.' in that 
regard. 

There are multiple signs, however, ol increased executive assertiveness regarding the 
Library.' and the Copyright Office. In late 2011, for example, the President provided a statement 
to accompany his signing ol the Consolidated .Appropriations Act 2012. In that statement, he 
noted that the Act provided the Librarian of Congress with authority.' “to transfer funds between 
sections of the Library upon the approval of the Committee on Appropriations of the blouse of 
Representatives and the Senate The President then took issue with that provision, and 
stated that he had “advised the Congress of [his] understanding that this provision does not 
apply to funds for die Copyright Office, which performs an executive function in administering 
die copyright laws." 

fn connection with litigation of the IBS case, the Department of Justice has also now 
taken the position that Congress made a “purposeful and explicit decision to place the Library 
within the Lxecutive Branch."’'® Perhaps even more pointedly, it has asserted that the Librarian, 
in discharging his responsibility to “‘make rules and regulations for the government of the 
Library,' ... is accountable to the President alone,"''^ 

This constitutional ptedicament does not leave Congress without options. Supreme 
Court precedent makes clear that most functions of the Library of Congress all those functions 
not involving die administration of copyright law - are not executive in nature. The Court has 
held that “powers [that] are essentially of an investigative and informative nature, falling in the 
same general category as those powers which Congress might delegate to one of its own 
commiLLces,"''® are not subject to Appointments Clause constraints. With respect to those 
functions, which would include both general Library services and the policy and legal analysis 


111 die same Act that created the CopyrigiiL Office as a separate department of the Library of Congress in 1897, 
Congress provided rhac die posidon of Librarian of Congress would lie diereafrer subjecr to Senate c.onfitmation. 
Set Act of Feb. 19, 1897, ch. 2d5, 29 Stat. 544. That appointment provision, which qualifies the Librarian as a 
Prliieipal Officer of the Lnited States, ha.s remained unchanged to the present day. .See 2 IJ.S.C. § 1 fb. 

Raraelt Obama, Statement by the Pre.sident on H.R. 2055 (December 2.L 10]]').avuikbkaT. 
h ttp:/7www.vvh itchoii.se.gov, The -pre.ss offiee./2011.02/2Vstateinenrapie.''SideTit4it-2055 (last visited Febrtiary 2L 

201 5 > " ' 

Id 

Brief for .Vppellees at 29, intercollegiate Bnsadeasdng System v. Copyright Royalty Board, \o. 11 1081 (D.C. Cir. 
2011 ). 

Id (quoting 2 f.I.S.C. S 1 16). 

Buckley V. Vala>, 424 U.S. 1, 175 (1976). 
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perfonned by the Congressional Research Service, there would be no need for the Librarian to 
qualily as a Head ol nepartment under the Constitution. Thus, il the Library perlormed only 
those functions, Congress could either continue to prowde that the Librarian report to the 
President, or it could provide that the Librarian would be appointed by, say, the Joint 
Committee on the Librar)', or by some other Committee or Members of Congress, Each of those 
alternatives may have advantages and disadvantages, but the latter may be a better means of 
continuing Congress’s traditional relationship with the Library, 

The sticking points are the Copyright Office and the associated Copyright Royalty 
Board. They clearly pcrlorm executive lunctions, such as making registration determinations, 
promulgating regulations, and setting rates lor statutory licenses. Thus, the question becomes, 
il Congress wants to reassert authority over most ol the Library ol Congress, what does it do 
with the Libraiy^’s copwight administration functions? 

f here are a variete of alternatives available, and this Committee explored some of them 
in its oversight hearing on the Copyright Office last September."''^ Congress could combine 
copyright administration with the administration of patent and trademark law in a single 
Intellectual Property' Office. One version of such a combined office, structured as a government 
corporation, was proposed in legislation introduced by Senator Hatch almost two decades ago, 
and may, in the long run, have benefits for the United States.* Congress could also reorganize 
the Copyright Office as a separate unit in a traditional Department, perhaps by making the 
Copyright OITice asisLer ol the Patent and Trademark Olfice within the Commerce Department, 
under an Lhidersecretary of Copyright. 

In my view, however, if Congress decides to restrtictLire the Copyright OITice, it should 
give serious consideration to the vehicle of an independent agcncyy for at least two reasons. 

First, copyrright simply doesn’t fit well with patent and trademark or with commerce more 
generally, which is probably one of the reasons why, when searching for a home for copyright 
over a century ago, Congress accepted then- Librarian Ainsworth Spofford’s bid to house it in die 
Library of Congress, While for theoretical and curricular purposes copyright is often grouped 
with patent and trademark as “intellectual propercys” in practice copyright law touches different 
constituencies and reconciles different interests than patent or trademark law. Since die 
nineteenth century, patent and trademark have been grouped together as “industrial property," 
because they concern the rights that industrial enterprises need to flourish.''’* While a wide 


Set' LtS. Copyrislu Ollice, ilearing Bclore the SubcommiLlee on Courts, Inlellccuial Property, and the liiLerner ol 
the Cominiuee on the J udiciary. House of Reprcsenlalives, 113^** Cong., 2d Sess, Serial No. 113116 (SepLember 18, 
2014). Foranocher chorough invc.sdgation of such akemacives,sec Sandra M. Aistars, The Next; Great Copyright 
Act, or a New Copyright Agency?, 38 Colum J. L & Arts (fortliconiiiig 2015). 

Sec United States Intellectual Property Organization Act of 1996, 

For example, the principal intcrnaLional irealy regarding patent and trademark law is the Paris Convention for 
the Protection ol Industrial Property, 828 Li.N.T.S. 305, whereas the principal international treaty regarding 
copyright law is the Berne Convention for die Protection of Literai)’^ and Artistic Works. 1161 U.N.T.S. 30. 
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variety of businesses that benefit from trademark protection do not create or own patentable 
inventions, they are still all commercial enterprises. 

By contrast, there are few indiriduals who do not create works protected by copyright, 
whether or not they are in business, and there are few if any individuals who do not use and 
enjoy such works. Although copyright has always been concerned with protecting the 
economic value of works of autliorship, it has also always been concerned with protecting the 
privacy interests of individuals who do not want to market or share their works, and with 
ensuring that discourse about phenomena and events in the world - discourse about facts and 
ideas - is not hindered by private rights. To view copyright through the same lens as patents 
and trademarks would be to distort and limit its concerns, and an agency that was dominated by 
patents and trademarks, as a combined agency would likely be,^^ would be in danger ol taking 
such a skewed view. More generally, cop\rright is not just about commerce or commercial 
activity, and thus the Copyright Olfice is at besLa Procrustean lit for the Department ol 
Commerce. 

Second, as 1 have argued above. Congress and many executive branch agencies have 
benefitced richly from the impartial expertise of die Copyright Office in its advisoty role. An 
independent Copyright Office could continue to provide that benefit. Like many other 
independent agencies, it could be empowered to submit “legislative recommendations, , . . 
testimony, [and] comments on legislation" to Congress without having to clear them with any 
“olTicer or agency of the United States.”^^ That is the arrangement that has been functioning to 
the great benefit of l.bS. copyright law for over centuiy, and it should not be discarded lightly. 
Indeed, an independent agency would both honor and protect this role. 

In establishing an independent Copyright Office, Congress could, set qualifications for 
its head or heads, and. specify a term of office.'*'' VV hile a Commissioner of Copyright would be 


Fiscal Year 2014 rrademark program costs at the Patent and Trademark Office totaled $22.5,6 million, over four 
times the budget of the Copyright Office; Fiscal Year patent program costs totaled $2.5 billion, over forty times the 
Copyright Office’s budget. See United Stares Parent and Tmdeinark Office, Fiscal Year 2014 Performance & 
Accoimrabiliry Report 35. (jvflilcjric.nf htq>:/.Vv\vw,uspto.gov/ai>:'ur.''scrarpiaiv'aiVUSPTO]F)’20]4PAR.pdf dast visited 
Febaiaty 2.3, 2014), 

12 U.S.C. iS 250 (applying to the Securitie.s and Exchjuige Commission, die Board of Governors of die Federal 
Reserve System, the Federal Deposit Insurance Corporation, the Federal Home Loan Bank Board, and the Kational 
Credit Union .Administration), For similar prorisions, see, e.g., 7 U.S.C. 5 2(a)(10)(R) (apphing to the Commodities 
I LiLure Trading C^om mission); 52 L.S.U § .30107(d)(2) (applying to the I'cderal klccLion Cairn mission); 16 U.S.C.'.. ? 
470r (applying to the .Advisory C3ouncil on Historic PreserV’ation). .-Another form of such a proUsion requires 
concunenL submission of rccommcndaiioiis on legislation to die President and Congress. See, e.g., 49 U.S.C. ? 48109 
(applying to the i 'ederal Aviation Administration); 42 U.S.C. ? 7171(j)(2) (applying to the i 'ederal Lnergy 
Regulatoty Commission). 

See, e.g., 15 LLS.C. § 41 (providing that no three oi the five I'ederalTrade Coimiiissioners shall be members of the 
same political party); iiumphrey’s lixecutor v. United States, 295 U.S. 602, 620 (1935) (noting those qualiiications, 
and upholding a limitation on the removal of those Commissioners); 19 l.i.S.CT. 1 3.30(a) (providing that a person 
shall be eligible for appointment as a Commissioner of the United States International i rade Commission only if he 
or she “is a citizen of the United States, and, in the judgment of die Pre.sideiit, is possessed of qualifications requisite 
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appointed Iw the President with advice and consent of the Senate, he or she could be made 
removable only lor good caused® The independent agency with which 1 am most lamiliar, the 
Linited States International Trade Commission, looks in many ways like an independent 
Copyright Office might. It has a staff and budget of a similar sizc, ®^ It prowdes Congress, the 
President, and the Office of the United States Trade Representative wdth independent expert 
analysis in an important area of law and of the economy. At the same time, it also plays an 
important role in administering the law - in its case, by investigating the effect of dumped 
imports on domestic industries, and adjudicating disputes involving imports that allegedly 
infringe copyright, patent, or trademark rights. It is headed by six commissioners,* but of 
course there are other independent agencies, such as the Social Security .Administration,®® that 
are headed by a single commissioner. Thus, the independentageney is a model that Congress 
should keep in mind as it considers the future ol the Copyright Ollice. 

V. Conclusion 

before Congress decides precisely how to strengthen the Copyright Office, it will have to 
consider many alternatives and weigh many suggestions. .Any improvement measures, however, 
should satisfy three criteria. They should give the Copyright Office the means to fund and 
manage nccessaiy capital investments in information technology, at a time when that has 
become the central challenge and opportunity- for the functions of registration and recordation. 
They should safeguard die Office’s time-tested role in providing Congress and executive branch 
agencies with trusted adrice on copyright legislation and policy. And they should address the 
consLltutional issues that arc looming over both the l.ibrary of Congress and the Copyright 
Office, and provide a solid foundation for continuing Ollice contributions to copyndght law and 
aclminstration. 


for developing experc knowledge of incemarional trade problems and efficiency in adininistering the duties and 
luncLious oI die Commission,”), 

.See, c.g., IS U,S,Ci, ? 41 (providing lIiul I’cderal 'I rade Ciommis.sioners are to serve staggered six-year terms); 42 
l .^S,C, !§ 902(a)(.3) (providing that the Cominis.sioner of Social Security shall .scn-c a ,six-year term); 26 l ,hS,C, ^ 
7flO,^(a)(l)(R) (providing chat the Commi.ssionerof Tncemacional Rev'enuc .shall .serv^e a five-year term). 

Sec Humphrey’s Lxecutor v, Lnitcd States, 295 U.S. 602, 629-631 (holding that Congress could limit the 
President’, s power to remove Federal Trade Commi,s.sioners to case.s of “inefficiency, neglect of duty, or malfeasance 
in office”); c}. Morrison v, Olson. 4R7 l.hS. 654, 685-692 (1988) (holding that Congress could provide that the 
Attorney General could remove an Independent Coun.sel only “for gocxl cau.se’'), 

' .Sccl.Tnited States International Trade Commi,s.sion, Budget Ju.scificacion Fi.scal Year 2015, at s.S. 42. a\aiJcihlccit 
.http:,-' .-'WWW, usitc.gov/press roora.''dociinients,/bndget 2015.pdf (lastvisited February' 2T 2015) (the l.TSTTC had 
acttial expenditures of .$79,517,000 in Fi.scal Year 201.3, and had 366 staff members on board on February' 21, 2014 out 
of 419 positions in its Fiscal Year 2014 staffing plan). 

^^Secl9l.:.S.C. ^ 1.330(a). 

42 l.:.S.C.^ 902(a)(1). 
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Mr. Goodlatte. Thank you all for your testimony. We will begin 
our questioning under the 5 -minute rule, and I will begin by recog- 
nizing myself. I have a question for each of you, in fact, two, and 
if you could be brief, we will get through all of you and both ques- 
tions. And I have another question I would like to ask Mr. 
Brauneis. 

So the first question is, it appears that a significant effort will 
be required to modernize the Copyright Office systems, but there 
is always the balance between resources and priorities. With 
change needed in electronic registrations, document recordations, 
and digitization of older copyright records, which of these problems 
should be addressed first? Mr. Kupferschmid, we will start with 
you. 

Mr. Kupferschmid. Thank you. First off, I will be quick, but I 
want to thank you for holding this hearing. I cannot say enough 
how important this topic is. 

Mr. Goodlatte. Do not say it now because I need you to answer 
the question. [Laughter.] 

Mr. Kupferschmid. Okay. Well, with regard to that, I mean, the 
biggest, the most important change is changing the IT system be- 
cause everything you mentioned here — digitization, and document 
retention, and searchability — that all has to do with improving the 
IT system. 

Mr. Goodlatte. No question about it, but of those three, which 
should come first? 

Mr. Kupferschmid. Well, I guess before you do anything, you 
have got to be able to actually digitize everything to be able to put 
it in a form where it can be searchable and usable. 

Mr. Goodlatte. So you would start with digitization of older 
copyright works? 

Mr. Kupferschmid. I think so. If you could repeat the list again. 

Mr. Goodlatte. That, document recordations, and electronic reg- 
istrations. Ms. Dunner? 

Ms. Dunner. That is a tough question, but I think I would start 
with recordation because it is so out of date. It affects so many 
business transactions today. I agree with Mr. Kupferschmid that 
you really need to upgrade the IT system as a whole, but recorda- 
tion would be my first choice. 

Mr. Goodlatte. Ms. Mertzel? 

Ms. Mertzel. I am speaking personally, not on behalf of AIPLA. 
But I am inclined to start with registration because people are reg- 
istering copyrights every day, and people are avoiding registration 
because of the problems with it, and still using paper. And I think 
as you build as a database that can handle online registration, you 
can work on implementing recordation and digitization in the back- 
ground. 

Mr. Goodlatte. Good point. So, Mr. Brauneis, we have one for 
each. How do you break the tie here? 

Mr. Brauneis. Recordation. I was the author of a report recently 
released on recordation, and so I will go with recordation. [Laugh- 
ter.] 

Mr. Goodlatte. Okay, thank you. Now, here is my second ques- 
tion, and we have got some idea that there is disagreement on 
what to prioritize, but we still have got to figure out how to pay 
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for whatever we do. So these efforts are going to require significant 
financial investments. Is this something that should borne by the 
copyright community, taxpayers as a whole, or some combination 
of both? And we will do it in reverse order here, so you get the ben- 
efit of listening to the answer. Mr. Brauneis? 

Mr. Brauneis. I think the answer is both. I think that there 
needs to be increased appropriations, but I also think there needs 
to be increased attention paid to differentiation of copyright fees. 

Mr. Goodlatte. All right. Ms. Mertzel? 

Ms. Mertzel. I would agree that differentiation is an area to ex- 
plore. I do not have a specific answer on the allocation between fees 
versus appropriations. 

Mr. Goodlatte. All right. Ms. Dunner? 

Ms. Dunner. It is a scary slope or a slippery slope when you talk 
about increasing fees because I think that can start a whole dif- 
ferent conversation. So I think increased appropriations would 
probably be the best. 

Mr. Goodlatte. It certainly is. Mr. Kupferschmid? 

Mr. Kupferschmid. Yes, very clearly I think it is a combination 
of both. I think there are things that the Copyright Office can do, 
maybe increase fees, but lessen the total costs that the copyright 
registrant is paying to offset that. So I think certainly it is a com- 
bination of both, appropriations and copyright owners paying addi- 
tional fees, as well as users. 

Mr. Goodlatte. Very good. So we have a clear majority on that. 
Now, Mr. Brauneis, I said a question for you as well. 

Mr. Brauneis. Indeed. 

Mr. Goodlatte. You have seen the impact of low funding of the 
Copyright Office from the inside. 

Mr. Brauneis. I have. 

Mr. Goodlatte. How would you describe the morale of Copy- 
right Office employees? 

Mr. Brauneis. Challenging. I think Copyright Office employees 
are working hard, but when they do not have enough personnel 
and they do not have enough colleagues to spread it around, I 
think I have seen some real challenges. 

Mr. Goodlatte. Very good. Thank you. Anybody else want to 
comment on that from the outside? Do you have a perspective on 
that, Ms. Dunner? 

Ms. Dunner. I think the Copyright Office is doing the best it can 
with what it has. 

Mr. Goodlatte. All right, thank you. The gentleman from Michi- 
gan, Mr. Conyers, is recognized for 5 minutes. 

Mr. Conyers. Thank you, and thank you all for your testimony. 
I would like to direct this to Mr. Kupferschmid. In your written tes- 
timony, you suggest that Congress should authorize a study to de- 
termine the benefits of a different structure for the Copyright Of- 
fice. Would you elaborate on why you believe the status quo will 
not work for the Copyright Office for the 21st century? And before 
you respond, although the Copyright Office is not testifying here, 
I would like Ms. Pallante, the registrar, if she is listening, and I 
suspect she is, to submit for the record her views on the testimony 
today about whether and how reorganizing the Copyright Office 
would benefit the copyright community. 
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Mr. Kupferschmid. Thank you. Yes, in my written testimony 
and statement, I mentioned the fact that the one option that frank- 
ly is not agreeable is the status quo. And the reason for that is be- 
cause, as we have heard here today already, that the Copyright Of- 
fice needs more funding to accomplish what it needs to accomplish, 
to make improvements to the regulation system and the recorda- 
tion system. But it also needs more autonomy, and those go hand- 
in-hand, and if there is one without the other, it is frankly not 
going to be able to accomplish what it needs to accomplish and im- 
prove. 

Mr. Conyers. Thank you. Ms. Dunner, in your testimony, you 
mentioned that the Office’s budget has decreased by over 7 percent 
since 2010. What effect has that had on the ability of the Office to 
interact with the copyright community? 

Ms. Dunner. I think it is reflected in a number of ways, one of 
which is its IT systems are very out of date, and so it is unable 
to keep up with the fast pace of the current copyright community. 
The community wants things more readily available, more easily 
accessible, and the Copyright Office is unable to provide that with 
its current IT system. 

Mr. Conyers. Professor Brauneis, we are here today to discuss 
the future of the Copyright Office, and all the witnesses have sug- 
gested that we consider reorganizing it, and have provided several 
alternatives for how that would look. I would like to know what is 
the timeline for when Congress needs to make a decision to ensure 
that we prepare the Copyright Office for the 21st century? 

Mr. Brauneis. Well, as soon as possible with an adequate time 
for study, so I am not sure whether I can put a number of months 
on that, but I hope it does not stretch into years. 

Mr. Conyers. I suspected you would be for the immediate action. 
Now, Ms. Mertzel, in your written testimony, you suggest that in- 
creased autonomy is essential for the Copyright Office of the fu- 
ture. How would budget autonomy strengthen the copyright eco- 
system? 

Ms. Mertzel. Well, budget autonomy would allow the Office to 
make decisions about how to spend the money it has without hav- 
ing to involve the Library and the Librarian. I think that that 
would be very important with regard to IT, with regard to space 
and purchasing of equipment and materials. And I think that the 
Office should be able to request its own budget and not be included 
and wrapped up in the larger Library budget. 

Mr. Conyers. Right. Thank you, Mr. Chairman. I return any un- 
used time. 

Mr. Goodlatte. The Chair appreciates that greatly, and is now 
pleased to recognize the gentleman from California, Mr. Issa, for 5 
minutes. 

Mr. IsSA. Thank you, Mr. Chairman. I would have gladly taken 
the Ranking Members’ time. I am going to follow up on where the 
Ranking Member left off, and I will use the Chairman’s technique 
of going right down the row. How many people here believe that 
regardless of where the entity is, that as it is currently structured 
and it is not structured, forget about being constitutional for a mo- 
ment. It is not structured to be efficient, nimble, modern, and pro- 
gressive in a way that the 21st century would demand? 
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Mr. Kupferschmid. 100 percent agree with that. 

Ms. Dunner. 100 percent agree with that. 

Ms. Mertzel. Yes, 100 percent. 

Mr. Brauneis. I will join them. 

Mr. IssA. Okay. So we have the consensus so seldom seen in 
Washington. [Laughter.] 

So if I understand the various options, we can obviously correct 
a separation of powers question with and without retaining historic 
assets, the Librarian, the actual body that belongs historically to 
this body, to this branch. 

But I want to explore the independent commission for a moment. 
I want you to tell me in a perfect world, because when you talk 
about major restructuring, all of which falls under this Committee’s 
jurisdiction from the standpoint of the entities, not necessarily the 
restructuring plan. When you talk about major restructuring, you 
normally say if we had it to do over again what would be good. And 
then you figure if there is a road that leads from where you are 
to where you would like to be in a perfect world. 

In a perfect world, would all of you agree that the Patent Office, 
that Patent, Trademark, and Copyright would have huge independ- 
ence, would be funded in a way in which the funds and fees were 
collected and retained, in which there was both congressional and 
executive branch oversight and control sufficient to insist that 
those funds be well spent, and in which the stakeholders, whether 
it’s the copyright community or the patenting community, had a 
real seat at the table to see as customers that they were well 
served? 

Mr. Kupferschmid. I think that is correct, but there are addi- 
tional issues that come up if you are saying move the Copyright Of- 
fice into the Patent and Trademark Office. 

Mr. IsSA. I am not. I am not. I am saying in a perfect world they 
would both be independent commissions. They would have both 
have those three properties: a level of independence that allowed 
them to be guardians of the constitutional responsibility, input 
from the executive branch from a standpoint of waste, fraud, and 
abuse, but enough independence that it is not a tool of a policy of 
any particular president. Obviously the oversight of this body from 
a standpoint, as we do all executive branch. And last but not least, 
the stakeholders having a real seat at the table so that it was effi- 
cient, effective for their services, because you have all told us in 
your opening statements that they are not that today. 

But unfortunately I also hear some of the same complaints about 
the Patent Office, so that is why I have included in a perfect world, 
would each of those two entities be equally independent, self-gov- 
erning in that sense, have oversight from both the executive branch 
and the legislative branch, and, in fact, have a customer looking re- 
sponsibility. We will go the other direction this time. 

Mr. Brauneis. Yes, I think that is exactly right. 

Mr. IsSA. Just a quick yes or no, and then I have got a final 
question. 

Ms. Mertzel. I think that is right. I am not sure about the com- 
parison between Copyright and PTO, and whether they raise the 
exact same issues. 
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Mr. ISSA. Okay. Then just answer for Copyright. Should it meet 
those requirements? 

Ms. Mertzel. Yes. 

Ms. Dunner. Yes. 

Mr. Kupferschmid. Yes. 

Mr. IssA. Then would you all agree, and hopefully I will get a 
trifecta, and I will quit for today. Would you all agree that, in fact, 
this Committee’s goal should he, in fact, to set up that criteria or 
a process to get to that structure that reviews how we would make 
sure the executive branch had input, but not, if you will, policy dis- 
tortion, that they, in fact, had sufficient autonomy while, in fact, 
being responsive to Congress, and, most of all, responsive to the 
community of their users, all of which you have said today the 
Copyright Office as structured is not doing, not just because of a 
“lack of funds?” 

Mr. Brauneis. Yes, exactly right. 

Ms. Mertzel. Just one point on that is that I think that some 
of the role the Copyright Office plays requires more than just input 
from the executive branch, for example, internationally. That is 
part of our foreign policy to some degree, and it does involve 
other 

Mr. IsSA. Okay. I will come back to you. Quickly, anymore? 

Ms. Dunner. I should just note that the American Bar Associa- 
tion Section of Intellectual Property Law does not take a position 
as to where the Office should be moved. 

Mr. IsSA. Right. I am only talking about what the structure 

Ms. Dunner. And since you are proposing a hypothetical, I 
would say yes. 

Mr. Kupferschmid. Yes, it would be a huge improvement over 
what the situation is today. 

Mr. IsSA. Okay. And, Mr. Chairman, my time has expired. I 
wanted to comment on Ms. Metzler’s comment. One of the reasons 
I asked those questions and got your near unanimity on all of these 
is that as a Member who has looked at free and fair trade, but has 
also looked at Administrations using an international agenda to es- 
sentially distort or potentially distort decisions made here by hav- 
ing trade agreements, and then, back washing them into copyright 
and patent activities, that, in fact, I asked that question for a rea- 
son, because I think this Committee in a structure needs to ensure 
that these decisions are made domestically first. 

And if they are going to be looked at by a delegation in inter- 
national, that, in fact, the Copyright Office not be a tool of the ex- 
ecutive branch, but rather an independent agency with a voice and 
a reporting requirement equally to the other two branches, which 
I think is part of what we heard in the testimony. And I thank the 
Chairman for his indulgence. 

Mr. Goodlatte. I thank the gentleman, and the Chair recog- 
nizes the gentleman from New York, Mr. Nadler, for 5 minutes. 

Mr. Nadler. I thank the Chairman. It is clear the Copyright Of- 
fice is facing a series of challenges from improving its tech abilities 
to enhancing it security through retaining highly-trained staff. 
What is less clear is how best to address these issues. 

The Copyright Office has maintained a high level of service to 
the public and to Congress in spite of very limited funding and se- 
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rious staffing shortages. But as we contemplate a new Copyright 
Act, we need a 21st century Copyright Office that can fulfill the nu- 
merous responsibilities we place on it. 

In addition to its regulatory administrative functions, the Office 
provides expert advice to Congress, conducts studies, and makes 
policy recommendations, any attempt to strengthen and not jeop- 
ardize the Office’s ability to freely perform these critical duties. 

I would like to introduce into the record a forthcoming article by 
Sandra Aistars titled “The Next Great Copyright Act or a New 
Great Copyright Agency?” which will appear in the next issue of 
the Columbia Journal of Law and the Arts. I would like to make 
sure all Members of the Committee are aware of the article, but 
also the entire issue in which the article will appear. 

[The information referred to follows:] 
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The Next Great Copyright Act, 
or a New Great Copyright Agency? 

Responding to Register Maria Pallante’s Manges Lecture 

Saiidra M. Aistars 

In March 2013, U.S. Register of Copyrights Maria Pallante gave the Horace S. 
Manges Lecture at Columbia Law School. Settling in to her role as Register, she 
compared some of the issues of the day to issues that had faced previous Registers, 
and urged Congress, the copjTight bar, the creative community and the public at 
large to consider beginning work on “The Next Great Copyright Act.”' 

Now, after more than a year of comprehensive review hearings before tlie 
House Judiciary Commillee’s SubcommiUee on Courts, Inlelleclual Properly and 
the Internet,^ and simultaneous inquiries into various copyright topics by the U.S. 
Patent and Trademark Office (USPTO)^ and by the Copyright Office itself,"' it is 
possible to explore whether a “Next Great Copyright Act” is the best approach to 


Chief Executive Officer. Copyright .Chance. The Copyright Alliance is a non-prolil, public 
interest organization representing tiie interests of professional creative workers across a variety of artistic 
disciplines. I am grateful for the open discussions with members of the Copyright Alliance about various 
topics related to tliis Article, but the views expressed in the Article are iiiy own and not attributable to the 
Copyright Alliance or any of its manbers. I Aank Terrence Hart, Sofia Castillo and Leo Lichtman for 
their generous research and editing assistance. 

^ See Maria Pallante, The Next Great Copyright Act, 36 COLUlvl. J.L. & ARTS 315 (2013) 
[hereinafter The Next Great Copyright Act] (extended version of Pallante's Manges Lecture). 

^ For a regularly updated list of relevant congressional hearings, see Congressional Hearings 
on the Review of the Copyright Law, U.S. COPYRIGHT OFFICE, http://pemia.cc/CK5D-MVJR (last visited 
Feb. 18,2015). 

^ Internet Policy Task Force, Dep't of Comfierce, Copyright Policy, Creativity, 
AND Innovation in THE Dtgtt At. Economy (2013) [hereinafter Internet Poi.tcyTask Force Green 
Paper], available at hLLps://perma.cc/5XPS-FSJJ?Lype-pdf; see also U.S. Patent & Tradenlark 
Office, Dep’t of Commerce Roundtable Discussions on Remixes, Statutory Damages and 
Digit At. First Sat.e Doctrine [No. 1] (2014), available at https:, ^/perma.cc/VII5E-2QR'n‘?type=pdf 
(Iranscripl of the first roundtable discussion in Nashville, TN on May 21, 2014); U.S. Patent & 
Tiu\demark Office, Dep't of Commerce Roundtable Discussions on Remixes, Statutory 
Dafiages and Digital First Sale Doctrine [No. 21 (2014), available at https:Vperma.ee/IlA6J- 
2XME?tyTre=pdf (Iranscripl of tlie second roundtable discussion in Cambridge, MA on June 25. 2014); 
U.S. Patent & Tr/vdenlark Office, Def'i of Commerce Roundt/vble Discussions on Remixes, 
Statutory Damages AND Digital First Sale Doctrine [No. 3] (2014), available at 
hltps://pemia.cc/'ECB2-VU7R?type=pdf (transcript of the third roundtable discussion in Los Angeles, 

CA on July 29. 2014); U.S. Patent & Trademark Office, Dep't of CoxiNffiRCE Roundtable 
Discussions ON Refrxes. Statutory Danlagesand Digital First Sale Doctrine [No. 4] (2014). 
available af https:/, ''perma.cc/9PSQ-G89U?type^pdf (transcript of tlie fourth and final roundtable 
discussion in Berkeley, CA on July 30, 2014). 

Music Licensing Study: Notice and Request for Public Comment, 78 Fed. Reg. 14,739 (Mar. 
17. 2014): Study on the Right of Making Available; Comments and Public Roundtable, 79 Fed. Reg. 
10,571 (Feb. 25, 2014); Orphan Works and Mass Digiti/aLion; Request for Additional Comments and 
Announcement of Public Roundtable, 79 Fed. Reg. 7,706 (Feb. 10. 2014). 
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address tire challenges facing authors and their audiences, or whether otlier bold 
approaches, such as a restructuring of the Copyright Office, might better serve the 
public interest. 

As an advocate for artists and authors. 1 believe that the Copyright Act must 
first and foremost serv'e the public interest, which, as Register Pallante aptly noted 
in her remarks, is inextricably linked with promoting the w'ell -being of authors and 
artists.^ Put simply, if the public believes that art matters, then its authors matter. 
Consequently, a Copyright Act that encourages and empowers artists and authors in 
Qie creation and dissemination of works of authorship to tlie public best serves the 
public interest. These principles have been at the heart of copyright law in the 
United States since the beginning. Because copyright law is now more than ever 
also intertwined with the advancement of new technologies, we also cannot ignore 
the need to ensure a Copyright Act that is as “future proof’ as possible. This 
suggests that a nimble approach to addressing the issues of the day is needed. 

Like any law. the laws applicable to creative works must be understandable and 
respected by those whose activities they govern — authors, distributors and users of 
copyrighted w^orks, as well as by the general public. In order for creators’ rights to 
be respected, and in order for authors to benefit from the commercial value 
generated by their works, the public must understand and respect the lawv 
Comprehensibility is becoming more and more problematic. Register Pallante is 
not the only one to note that “the copyright law has become progressively 
mireadable during the verj' time it has become increasingly pervusive,”*’ Others 
have more colorfully referred to the copyright laws as “an obese Frankensteinian 
monster” ' and “a swollen, barnacle-encrusted collection of incomprehensible 
prose.”* 

Perhaps it is time to examine the underlying reasons why this is so. Today, no 
agency exists with comprehensive and independent nilemaking authority in the area 
of copyright law. The Copyright Office is a department within the Library' of 
Congress, and tire Register of Copyrights, as head of that department, is limited to 
establishing regulations for the administraLion of functions and dudes of her office, 
subject to the approval of the Librarian of Congress.’ In certain limited cases, such 
as the triennial rulemaking proceeding relating to exemptions from certain 
provisions of the Digital Millennium Copyright Act (DMCA), the Register is 
empowered to conduct noticc-and-commcnt rulemaking, but she may only 
recommend regulations to the Librarian of Congress.'” Likew'ise, the USPTO 


'' The Next Great Copyright Act, supra note 1, al 340 ('‘As Ihe firel beneruiaries of Ihe 
copyright law, authors are not a counterweight to the public interest but are instead al the very* center of 
the equation.”). 

' 7c/. at 338. 

’ Pamela Samuelson, Preliminary Thoughts or Copyright Reform, 2007 UTi\tLL. Rev. 551, 
557(2007). 

® Jessica Litiiian, Real Copyright Reform, 96 Iowa L. Rev. 1, 3 (2010). 

® 5^6 17 U.S.C. §702(2012). 

See H.R. Rep. No. 105-796. at 64 (1998) (Conf. Rep.) (“The determination will be made in a 
nilemaking proceeding on the record. It is the intention of the conferees that, as is typical with other 
rulemaking under title 17, and in recognition of the expertise of the Cop^Tight Office, the Register of 
Copyrights will conduct the rulemaking, including providing notice of the rulemaking, seeking 
comments i'rom the public, consulting with the Assistant Secretary for Communications and Information 
of the Deparlnient of Cuiniiierce and any other agencies dial are deemed appropriate, and reconuiiendiiig 
final regulations in the report to the Librman.”); see also Section 1 201 Exemptions to Prohibition 
Against Circumvention of Technological Measures Protecting Copyrighted Works, l.hS. CopyrtCtTTT 
Office, littp://penna.cc/bEV3-D24L (last visited Feb. 18, 2015) (“[T]he Librarian of Coiigi'ess, upon the 
recommendation of the Register of Copyrights, may exempt certain classes of works from the prohibition 
against circumvention of technological measures that control access to copyrighted works.”). 
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executes its duties witli respect to intellectual property subject to tlie policy- 
direction of the Secretary of Commerce.' ' Insofar as copyright matters are 
concerned, the USPTO Director and the USPTO act in consultation with the 
Register of Copyrights, and the powers and duties of the USPTO do not derogate or 
alter those of the Copyright Office,'^ 

The lack of any administrative agency with comprehensive regulatory authority 
and expertise to address the many nuanced, technical matters currently at the 
intersection of copyright and technology law often results in detailed, industry - 
specific legislative compromises expressed in complicated language hard-wired 
directly into the Act, The end result: the Copyright Act today is many times the 
length of the original Act, contains numerous sections dealing with very narrowly 
focused issues'^ and, on some issues, pro-vides little guidance for courts,'^ 

All this suggests that rather than continuing on the current path of amending 
and expanding the Copyright Act, Congress should first take the bolder step of 
considering how the rules governing copyrighted works are tliemselves crafted and 
administered. 

Congress could pursue a variety- of paths to improve upon the current state of 
affairs. Even if it does nothing else, before Congress engages in a legislative 
rewrite of the Copyright Act it should examine how- the Copyright Office currently 
operates and is funded, and should ensure that it has all the necessary infrastnictiu-e 
and critical resources to serve the needs of the public in both administering the 
copyriglit law and facilitating the innumerable transactions the public wishes to 
undertake involving copyrighted works, Devoting attention to die structure and 
resources of the Copyright Office is consistent w-ith the oversight role that the 
House and Senate Judiciary Committees exercise over the Copyright Office, and is 
an important part of exercising their jurisdiction over the intellectual property laws 
of the United States,"’ 

If Congress wishes to leave a lasting and meaningful legacy on the 
development of copyright law, it could also consider options that remove practical, 
struclural and constilulional impediments Lo more efficient lawmaking and 
regulation in copyright. For instance, Congress could expand the authority and 
autonomy of the Copyright Office to afford greater rulemalcing authority, and allow- 
it to take on additional adjudicatory functions while leaving it in its current form as 
a department of the Library- of Congress. Or Congress could act more boldly to 
create a new agency that is able to engage both authors and the public to nimbly 
address technically and substantively challenging copyright issues. 

This Article cxainines die range of options open to Congress. It first identifies 
the operational challenges facing the Copyright Office in its current configuration. 
Next, it outlines the benefits and drawbacks of different approaches to reorganizing 
the Copyright Office. Finally, it demonstrates how several of the major issues 
likely- to bo considered in any further review of the Copyright Act could bo more 


“ 35 U.S.C. §2(0X51(2012). 

Id. 

See The Next Great Copyright Act. supra nolo 1, at 338-39. 

Id. al 322-23. 

The Register has also advocated for an examination of the Copyright Office's funding and 
structure. See, e.g., Maria Pallaiile, The Next Generation Copyright Office: What It Mean.t and Why It 
Matters. 61 J. CorYIUGHlSoc'Y2L3 (2014). 

Note, for instance, that under Senate Rule XXV the confirmation of the T.lnder Secretary- for 
hitellectnal Property, tire Director of tire USPTO and the Intellectual Property- Errforcemeut Coordinator 
are referred to the Committee on Judiciary for consideration. See U,S. Sen.vtb, ST.VtDDtG Rules or 
THE Senate, S, Doc, No, 113-18, at 25-26 (2013), available ai http://perma,cc,t2WQS-5NZ6, 
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readily resolved if Congress could partner witli a responsible, well -resourced, 
politically accountable entity — a Next Great Copyright Office. 

I. IMAGINING A NEXT GREAT COPYRIGHT OFFICE 

Copyright and the creative industries it supports play an important role in the 
economic, social and cultural well-being of the public. Copyright is the foundation 
for a thriving and ever -expanding market of cultural, educational and scientific 
works, one that in 2012 contributed over one trillion dollars to the U.S. economy 
and directly employed 5.4 million workers.'" The significant economic impact of 
the creative industries in the United States justifies a dedication of specialized 
resources that fosters the continued development of this sector for the public 
welfare and facilitates smooth interactions between authors and users of 
copyrighted works. 

Witli tire rise of digital teclmology, and tire ability of individuals to more easily 
create, inanipulale and share works of authorship, copyrighl law has a broader 
impact on the day-to-day lives of the public than ever before. Ensuring that the 
Copyright Office has the resources it needs to serve stalceholders and that copyright 
law and regulations appropriately keep pace with their increasing importance is 
critical. Yet with its current budgetary' and structural constraints, the Copyright 
Office faces challenges meeting some of the most basic functions stakeholders 
expect from it. 

A. Understanding the Challenges Facing the Copyright Office 

The Copyright Office as currently structured faces three major challenges: 

( 1) insufficient funds, staff and infrastructure to efficiently perform its core 
functions; (2) operational impediments stemming from its integration with the 
Library' of Congress and (3) potential risk of constitutional challenges to its 
decision-making auQiority should the Office lake on increased regulatory or 
adjudicatory responsibility. Congress could improve the effectiveness of any future 
legislative work it undertakes regarding the Copyright Aet by first addressing these 
structural challenges to ensure it has a strong partner in executing future copyright 
policy decisions. 

1. Registration and Recordation 

Among the core functions the Copyright Office must sen'e for stakeholders is 
maintaining a reliable and efficient registration and recordation system. While 
registration has been voluntary since passage of the Copyright Act of 1976,'* 
authors have important ineentives to register their works,’" Doing so also provides 
public benefits such as reducing transaction costs, limiting the risk of unintended 
infringement, facilitating conmicrcial transactions, providing prima facie evidence 
of tire validity of a copyright and constructive notice to tlurd parties of tlic facts 


SrEPimN SiwEK, tJT’L Intellectual Prop. Alllance, Copyright Industries in the U.S, 
Economy: Thr 2013 Report 1 1 (201 3), available lTttps:/'/perma.cc/Y8M9-6QY2?t>7ie=pdf. 

Copyiiglil Act of 1976, Pub. L. No. 94-553, § 408 (codiiied as amended at 17 U.S.C. § 408 

( 2012 )). 

^ee 17 U.S.C. §§ 410-1 2 (2012) (establishing that registering a work, while voluntaryL 
confers vaiious legal benefits to a copyright owner such as the availability of statutory' damages and 
attorneys fees as remedies for works registered prior to their infringement, and a prima facie presumption 
of validity of the copyright when promptly registered). 
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stated in a recorded document, and aiding transferees in perfecting claims where tlie 
underlying work has been registered.*" As a result of these benefits, and despite the 
voluntary nature of registration, the United States attracts more registrations 
annually than all other major countries with public registries combined.*' 

Despite the central role that registration and recordation plays in the efficient 
and accurate operation of the marketplace for copyrighted works, the Copyright 
Office lacks autonomous decision-making power over the planning and 
implementation of the st'stems used to facilitate registration. The Copyright Office 
has testified llial llie current electronic registration system, implemented in 2008, is 
not optimal for the needs of its stakeholders and is merely an adaptation of “off-the- 
shelf software” that “was designed to transpose the paper-based system of the 20* 
Century' into an electronic interface.”*" Moreover, the recordation system by which 
transfers, licenses and security interests in copyrights are recorded has not been 
updated for many decades, and relies on manual examination and data entry."" 
These infrastructure challenges are exacerbated by the limited funding available to 
die Copyright Office and Qie high rate of vacancies in botli registration and 
recordation staff"" As a result, the waiting times for processing copyright 
registrations are currently 8.2 months for paper applications and 3.3 months for 
electronic applications,"" Recordation time lags arc even longer, averaging 17 
months, due to the fact that the work is performed manually and is not online.*'’ 
Backlogs of this magnitude are incompatible with modem digital commerce. 

Copyright owners and users alike have requested tliat the Copyright Office 
improve its registration and recordation system to ensure that, at a minimum, it can 
offer a searchable database with accurate, interactive and easily accessible 
information about registrations and renewals. Such a system could potentially link 
to private databases of information about copyrighted works on a voluntary basis 
through the use of Application Program Interfaces (APIs)."' Improvements like this 
could be leveraged commercially by businesses operating in the digital space and 
would ameliorate some of the policy challenges Congress is currently considering 
in its review of the Copyright Act such as licensing, enforcement and avoiding Ihe 
creation of so called “orphan works.” 

2. Integration with the Library of Congress’ Systems 

Although the Copyright Office resides within the Library of Congress, it serves 
a market-oriented function distinct from other departments of the Library, 
Recognizing that a modem and efficiently functioning Copyright Office is vital not 
only to protecting and promoting creative works, but also to serving the digital 
economy as a whole, the Senate Appropriations Committee has directed the 
Government Accounting Office (GAO) to “provide a legal and technical evaluation 


Dolan Oliaret at, Copyright Registrations: Who, U^at, IVhen, IVhere, and Why, 92 Tex. 

L. Rev. 2211. 2217-19 (2014). 

” Id. at 2212-13 (citing to Standing Comm, on Copyright & Related Rights, World 
Intellectlial Prop. Org., No. SCCRT3/2, Survey of National Legislation on Voluntary 
Registration Systems for Copyright and Related Rights, .Annex II, at 1 (2005)). 

” Oversight of the U.S. Copyright Office: Hearing Before the Subcomm. on Courts, Intel!. 
Prop., and the Internet of the II. Comm, on the .Judiciary. 1 13th Cong. 34 (201 4) (statement oT Maria 
Pallaiile, Register ot'Copyrighls, U.S. Copyright OlTice). 

” Id. at 35. 

Id. at 37-39. 

” Mat 39. 

Id. 

Id. at 33-34. 
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of tlie information technology infrastructure that tire Copyright Office shares witli 
the Library of Congress” to ensure that any taxpayer investments in modernizing 
the Copyright Office are used efficiently and effectively.^* Ideally, the GAO report 
will consider not only technical issues, but also the strategic implications of 
separating the infrastnictnres of the Library' and the Copy'right Office so that each 
system is optimized to suit its main purposes and clients. Among the benefits of 
creating separate, purpose-oriented systems for each entity might be maximizing the 
use of digital deposits for copyright registration and examination, while separately- 
resolving the delivery of deposit copies in appropriate fomiats for Ltie Library to 
archive and make available to the public for research and scholarship. 

3. Constitutional Concerns 

Because the Copyright Office is a department of the Library of Congress, 
which has a rattier unique constitutional structure, tlie constitutionality of the 
Librarian’s role in the appointment of officials responsible for administering tlie 
copyright laws has been challenged in the past. In Intercollegiate Broadcasting 
System, Inc. v. Copyright Royalty Board, a company unhappy with the decision of 
the Copyright Royalty Board (CRB) judges challenged the constitutionality of the 
Librarian’s appointment of the judges imder the Appointments Clause. The 
Appointments Clause requires principal officers of the United States to be 
appointed pursuant to a Presidential nomination and Senate coiifimiation, in 
contrast witli inferior officers who may be appointed and dismissed by the heads of 
executive departments.*” The court held that the CRB judges were acting as 
principal officers, and that their appointment violated the Appointments Clause. 

The court corrected the problem by striking part of the statute creating the CRB to 
clarify that the CRB judges could be appointed and dismissed at will by the 
Librarian, thus rendering the judges inferior officers. It then also made clear that 
for purposes of the Appointments Clause, tlie Librarian is the head of an executive 
department because the Librarian is appointed by the President, confirmed by the 
Senate and removable at will by the President.*' 

Although the opinion of the D.C. Circuit as a specialist court on matters of 
agency law is authoritative, and should put this question to rest, the D.C. Circuit 
docs not have exclusive jurisdiction over such questions. A party “with sufficient 
concrete interests at stake may have standing to raise eonstitutional questions of 
separation of powers w-ith respect to an agency designated to adjudicate their 
riglits,”*^ thus this issue could arise again witti another fact pattern in anollicr 
circuit.** 


™ S.Rep No. tt3-196, al40^1 (20t4). 

Inlercollegiale Broad. Sys., Inc. v. Copyright Royalty Bd., 684 F.3d 1332 (D.C. Cir. 20t2). 
lltc CRB is, like the Copyright OlTicc, a department within the Library' of Congress. See 17 U.S.C. § 
801 (2012). And, like the Register of Copyriglits, CRBjudges are appointed by the Librarian of 
Congress. See id. § 801(a). Thus, eonstitutional analysis of the appointment of the Register and the 
CRB judges should be similar. 

U.S. Const, art. If § 2, cl. 2 (“[Tlie President] shall nominate, and by and with the Advice 
and Consent of the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges of the 
supreme Court, and all other Offieers of the United States, whose Appointments are not herein otherwise 
provided for, and which shall be established by law: but the Congress may by Law vest the 
Appointment of such inferior Officers, as they think proper, in tlie President alone, in the Courts of Law, 
or in the Heads of Departments."). 

Intercollegiate Broad. Sy.t.. 684 F.3d at 1341-42. 

” Buckley v, Valeo, 424 U.S. 1, 1 17 (1916). 

yuc, u.g., Eltrav. Ringer, 579 F.2d 294 (4th Cir. 1978). In iUtra, the Eourth Circuit obsen-ed 
that courts, including the Supreme Court, had long ruled on the Copyright Office's regulations without 
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II. APPROACHES TO REORGANIZING THE COPYRIGHT OFFICE 

Given the operational challenges facing the Copyright Office in its current 
configuration, and the important role it plays for authors, innovators and the public. 
Congress should consider reorganizing the structure of the Office. There are three 
basic options for reinvigorating the Copyright Office so that it may better share the 
burden in administering our copyright laws and limit the need for furtlier 
e.vpansions of the CopyrigliL Act: 

A. Leave the Copyright Office as a department of the Library of 
Congress, but address the operational challenges identified earlier as best as 
possible, and increase the regulatory and adjudicatory role the Copyright 
Office plays; 

D. Move the Copyright Office to an appropriate executive department, 
such as the Department of Commerce, relating it to tlie USPTO or 

C, Create a separate admmislralive agency , responsible solely for 
copyright matters. 

The following section briefly considers the positive and negative attributes of 
each of these options, as well as other policy considerations they raise. 

A. Leaving the Copyright Oefice Within the Library of Congress 

The Copyright Office’s duties have grown over time, and it has evolved to 
serve not only a crucially important administrative function, but also to provdde 
technical and policy expertise to all three branches of government, as well as to the 
public directly. Nimmer on Copyright catalogs some of the Office’s wide-ranging 
responsibilities thus; 

Congress relies extensively on the Copyright Office to provide its 
technical expertise in the legislative process. It also relies on studies that, 
from time to time, it requests the Office to prepare. In addition, the 
Office prepares voluminous materials to guide the public through the 
maze of copyright registration — and even to answer basic questions 
about copyright doctrine. 

Ill addition, the Copyright Office also plays a Teadership role in 
international copyright matters to develop policies for the improvement 
of international standards for the protection of intellectual property.’ 

Most notably, the Office exerts significant impact on the resolution of 
copyright cases in the courts via its examination of registration 
applications and its resulting decision to accept or to reject registration of 
the deposited work ... the prima facie presumption flowing from the 
decision to register — and the concomitant lack of presumption flowing 


questioning or commenting on its regulatory authority. See id. at 299. It would be ’’incredible,” said the 
court, that a constitutional intimiity (in that case, witli the 1 909 Act) should have escaped the courts and 
llie bar for so long. Id. Accordingly, consLitulional challenges lo llie librarian’s and the Register’s 
regulatory authority should be talcen with a grain of salt. However, given that Eltra was decided in an 
era where the Register and Eihrarian exercised essentially ministerial regulatory authority, it would he 
iuipiudeirt to leave the issues unresolved if Congress is to act in tliis ar ea, because tlie inefficiencies and 
time delays introduced by litigation testing the constitutional bounds of any increased substantive 
regulatory authority for the office could undermine the goals of refonn. 
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from The decision to deny registration — is of inestimable importanee to 
the litigants in any infringement action?^ 

Nevertheless, Nimmer obsen-es that while courts arc willing to defer to Copyright 
Office practices, “one gathers the impression that their deference ends as soon as 
their disagreement with the Office’s position begins,”^^ 

It is also notable that because the Register lacks comprehensive, independent 
rulemaking authority, the Copyright Office is often asked to undertake studies and 
issue recommendations, but no further action is taken.’® Strengthening of the 
Copyright Office’s regulatory and adjudicatory authority would avoid such a waste 
of resources. 

Increasing the authority of the Copyright Office would have all the typical 
benefits of delegating authority to an expert agency. Agencies can act more 
expeditiously and effectively in areas where a fact-specific understanding of 
complex issues is needed. This is harder for legislators to accomplish because they 
are required to operate in many areas of the law in their day-to-day activities, and 
thus rarely can devote the resources to developing as specialized an understanding 
of any one issue as is possible for an export agency to do. 

Agencies acting in an adjudicatory capacity also have certain advantages over 
the judiciary branch. Agencies, for instance, are not limited in their activities by the 
actual case or controversy requirement applicable to judicial decision-making. Nor 
are agencies limited to considering issues based solely on the specific set of facts in 
a dispute between two litigants, or on the basis of precedential adjudication. In 
contrast to courts, agencies may more fully take into account the matmer in which a 
decision will affect other industry' participants. Moreover, because the decisions of 
administrative law judges do not have precedential effect, even in a formal 
adjudication an agency may have more flexibility to rule in a manner that “gets to 
tlie right result” than would a court guided by (and creating new) precedent. 

There are notable reasons for not increasing ilie Copyright Office’s role in its 
current configuration, however. As a practical matter, if the Office were to 
continue as a department of the Library of Congress it is questionable whether the 
Register’s authority could actually be increased — more likely only her ability to 
advise Congress and the Librarian would be expanded. The three main risks of 
doing so have already been discussed: (1) the Copyright Office has inadequate 
resources and relics on the Library of Congress for both financial resources and 
infrastructure needs; (2) the distinct market-oriented mission of lire Copyright 
Office complicates various functions of both the Library and the Office if the 
Copyright Office continues fully integrated with the Library' of Congress and 
(3) there is a possibility of continuing constitutional challenges to the Register’s and 
the Librarian’s authority. 

While it would do little to overcome the complications inherent in the 
Copyright Office’s configuration, it is nevertlieless wortliwhile to consider 


” 2 Melville B. Nimmer & David Nimmer, NhyImer on Copyright § 7.26, 7-236 (rev. ed. 
2013) (internal citations omitted), 
at 7-238.1. 

See. e.g.. U.S. Copyright Opfick DMCA Section 104 Report (2001), available at 
littp://penTia.cc/V7TA-MKTT; U.S. CopyriCtHT Office, Report on Orphan Works (2006), available 
arliUp://penna.cc/7BFA-WLBV, U.S. Copyright Office, Analysis of Gap Grants Under the 
Terkrnation Provisions of Title 17(2010), available at https ://perma.cc/4YHC-DYG2?type=pdf; 
U.S. Cop>RTrrHT Office, LectAT. Issues tn Mass Dtgtttzatton: A Pret.iminary Anai.ysts and 
Discussion Document (201 1), available at http;./;penna.cc/A7RW-9A63; U. S. Copyright Office, 
Federal Copyright Protection for Pre-1972 Sound Recordings (20 1 1), available at 
http y/pcima CC/4HC A-RHS W. 
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elevating the position of Register of Copyrights to that of a Presidential Appointee. 
Acknowledging the Register as a principal officer of the United States, and 
subjecting such a role to Senate confirmation w'ould serve the laudable goal of 
increasing the political accountability of the Office and better ensuring that the 
Register, and by extension the Copyright Office, can act directly on important 
matters of copyright policy where it has unparalleled expertise. As noted earlier, 
the responsibilities of the Office have increased over time, and are now wide- 
ranging. Had the evolution of tire scope of its duties been foreseen, it is unlikely 
dial the position would have been designed as it exists now — as a role not directly 
accountable to any elected official and without any time limit on tenure either for 
the Register or the Librarian of Congress. Moreover, as has been noted, the 
significant economic impact of the creative industries and the ubiquity of 
copyrighted works in the lives of the public justify such a change, 

B. Moving the Copyright Office to a Related Executive Dep.artment 

The suggestion to move the Copyright Office to a related executive department 
is not without precedent. In 1 996, Senator Orrin Hatch introduced the United States 
Intellectual Property Organization Act to create a government corporation handling 
all intellectual property matters, reporting through the Secretary of Commerce. 

The U.S. Intellectual Property' Organization (USIPO) would have united the 
functions of the Copyright Office with those of the USPTO under the directorship 
of a single individual,^* The self -funding corporation would have been comprised 
of three separate offices charged with administering the duties of registering/issuing 
copyrights, patents and trademarks, each independently led by a commissioner of 
copyrights, patents and trademarks.*® All policy functions would have resided w'ith 
the corporation head. jAmong the main policy justifications motivating the 
introduction of the bill was a desire to coordinate all international and domestic 
intellectual policymaking within one office in tire executive branch.*® 

Il is not surprising dial dien-RegisLer of Copyriglils Marybelh Peters expressed 
grave concerns, *' Register Peters outlined three principal problems w'lth the 
approach: 

1 , Placing the Copyright Office on a self -funding basis, as the bill 
proposed, by requiring increased registration fees would lead to a steep 
decline in registrations, and a corresponding cost in public access to 
infonnation; 

2, Stripping die Register of her policy duties would mean the loss of a 
balanced, apolitical, non-partisan voice in policy formulation and 

3 , The basic concept of copyright would change — it would be treated 
for the first time as purely industrial property along with patents and 
trademarks.** 

Some, but not all. of these shortcomings might be addressed by selecting a 
different structure if a USIPO were to be created today. One of the characteristics 
of a federal government corporation such as the USIPO proposed in 1996, as 


” Omnibus Patent Act of 1996. S. 1961. 104th Cong. (1996). 

” Id. 

Id. 

The Omnibus Patent Act of 1996: Hearing on S. 1961 Before the S. Comm, on the Judiciary . 
104th Cong. 25 (1996) [hereinaller Omnibus Patent Act of ] 996 Hearing] (statement of Maryheth Peters, 
Register of Copyrights, U.S. Copyiiglit Office). 

Id. at 19-20. 
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opposed to a traditional agency of tlie United States, is that agencies receive the 
bulk of their financial support from funds appropriated by Congress, whereas 
government corporations receive most or all of their funding from users of their 
services,” 

There may be some surface appeal to limiting the need for appropriated funds 
to operate an agency by shifting funding responsibilities to customers of an agency. 
However, in the case of an entity like the Copj^right Office, perhaps more so than 
for the USPT O, the customer base for the agency is really tire public at large. The 
Copyright Office serves diverse functions including providing technical expertise to 
the legislative process, policy expertise to the executive branch and helping resolve 
judicial disputes through its registration examination function. In addition, it serves 
a leadership role in international copyright negotiations and provides guidance to 
the general public on copyright matters along with senung a crucial role in 
providing access to information on the ownership of copyrighted works and 
facilitating marketplace transactions mvolving such works. In contrast witli patents 
and trademarks, which remain largely the domain of businesses, copyrighted works 
are ubiquitous in many individuals’ daily lives, and policies regarding their use are 
more relevant to the general public. Consequently, it is important to incentivize 
registrations (which arc voluntary' under copyright law, as required by international 
obligations, but mandatory' for patent and trademark protection) because this data is 
important to digital commerce. Appropriately structured fees are part of the 
equation. 

In order to address die risk to the registration system that would result from die 
steep increase in registration fees required to put the Copyright Office on a self- 
funding basis, a more traditional agency structure could be proposed for a USIPO. 
This would allow the USIPO to continue to draw some, but not all, of its needed 
funding from registrations when serving copyright functions, and to receive 
additional funding from appropriations. This, however, might raise fairness 
concerns among patent and trademark stakeholders if a similar approach is not 
applied to die operation of die patent and trademark offices. On die other hand, 
applying a traditional agency funding structure to all three departments of a USIPO 
would seem to undo budget progress the USPTO has made in recent years towards 
ensuring that it can operate on a sustainable budget basis, including having an 
operational reserve to guard against intcmiptions caused by Congressional budget 
impasses and government shut dow'ns.'*'' 

The remainmg challenges identified by fomicr Register Peters m 1 996 — the 
reduced policy role for die Register, and the conceptual coiiccms related to treating 
copyrights together with industrial properties like patents and trademarks — arc 
more or less inherent to the creation of a unified agency. While it would be 
possible to structure a USIPO with three separate branches, each focused on a 
specific area of intellectual property, and retain some policy expertise w'ithin each 
department of the agency , the final policy responsibilities for the agency would 
nevertheless, as a practical matter, need to be overseen by the agency head. 

Likewise, it is true that copyrights differ from patents and trademarks and that 
those inherent differences have been recognized both in the structures governments 
have selected for administering them, as well as in international treaties in 
intellectual property. As Register Peters noted in response to the USIPO proposal, 


Kevin R. Kosae, Cong. Rereaech Seev., No. RI ,a0t65, Feueeai, Goveenment 
Corporations: .VnOa'ervibw 7 (2011), available ai liltp://peiTna.cc/V2AJ-ZW5K. 

See Michelle K. Lee, Director's Forum: A Blog from USPTO 's Leadership. U.S. Patent & 
'Lrademark Office (June 9, 2014). hllps://pcrma.cc/LM3M-K2'tB‘.'’t5'pc^sourcc. 
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many countries other than the United States have elected to handle copyright issues 
in their ministries of culture, W'hile ministries of commerce or trade handle patent 
and trademark issues.^^ The two leading international treaties on intellectual 
property issues are also divided this way: the Berne Convention addresses 
copyrights while the Paris Convention covers patents and trademarks/*'’ While 
copyrighted works provide tremendous economic contributions to the U, S, 
economy, their social, cultural and scientific contributions cannot be measured, and 
policy regarding copyright should not be driven purely on commercial grounds. 
There remains a risk lliat by joining the policy functions of the Copyright Office 
with those of the USPTO, and resting responsibility for developing policies 
regarding the differing areas in one individual (particularly if the USIPO reports 
through the Department of Commerce) commercial and economic interests may 
overshadow the unique cultural and societal forces that motivate the creation and 
dissemination of works protected by copyright law, 

C. Creating an Administr/Vtive Agenct Responsible for Copyright 

Matters 

The final possibility, creating an administrative agency focused entirely on 
copyright issues, avoids concerns related to a unified USIPO. It also realizes the 
benefits of creating a regulatory partner for Congress, with a traditional agency 
structure that makes it capable of direct action yet appropriately accountable. jAnd 
it would do the most lo reflect die complexities and imporlaiice of die copyright 
system as it exists in the Internet age. Moving the functions of the Copyright Office 
outside the current Library of Congress structure also addresses operational 
impediments (e.g., the IT infrastnicture challenges and associated harm to the 
registration and recordation system) and reduces the likelihood of constitutional 
challenges inherent in the current structure of the Copyright Office as a department 
of die Library' of Congress. Finally, it would free the Librarian of Congress to focus 
on the important mission of preserving our cultural heritage and encouraging and 
promoting the important work of the Congressional Research Service (CRS), which 
serves a vital role in providing authoritative and nonpartisan policy and legal 
analysis to Congress.'*’ 

An administrative agency focused on copyright issues could be stnicturcd in a 
variety of ways. The agency could be an executive agency, reporting to the 
President, or it could be an independent agency or conunission, led eidicr by a 
single agency head or by a bipartisan panel of e.xperts, appointed by die President, 
There arc good arguments favoring each of these approaches, 

A single agency head, reporting to the President, is a constitutionally clear and 
politically accountable structure, not likely to be challenged. On the other hand, 
because copyright is typically not a politically partisan issue, it may be an area well 


Omnibus’ Patent Act of 1996 Hearing, supra note 41, at 24 (statement of Marybeth Peters, 
Register of Copyrights, U.S. Copyright Office). 

" Id. 

CRS currently enj oys greater autonomy within the Library' of Congress than the Copyright 
Office. Pursuant to 2 U.S. C. § 166(b), the Librarian of Congress is directed to 'In every possible way. 
encourage, assist, and promote the Congressional Research Service” and must "grant and accord to the 
Congressional Research Service complete research independence and the ma.’diiiuin practicable 
administrative independence. ” .Affording the Copyright Office equally broad independence witlrin the 
1 .ibrary of Congress may be arrother approach w'orth considering, at least as an interim step while 
Corrgr ess evaluates the best structure for the Copyriglrt Office for tlie loirg lerrrr. Such autorromy would 
not address the constitutional concerns identified earlier, but might allow the Copyriglrt Office greater 
control over budget and infrastructure issues. 
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suited for regulation by an independent agency or commission witli a panel of 
experts. The day-to-day work of administering the copyright law entails significant 
legal and business expertise. A collegial board of experts seizing staggered terms 
could provide stability over time and expand the capacity of the agency. However, 
where strong policy disagreements exist, agency action could be sty^mied more so 
than in a case where a single, politically accountable leader is called to act. 

III. REVIEW OF MAJOR ISSUES: HOW A COPYRIGHT AGENCY 

COULD IMPROVE THE OPERATION OF THE COPYRIGHT LAW 

Regardless of the approach chosen, an examination of major copyright issues 
currently before Congress demonstrates that, with the exception of the creation or 
modification of exclusive rights of authors,''* all of the major issues one might 
otherwise anticipate addressing in a “Next Great Copyright Act” would benefit 
from first resolving issues related to tire structure of the Copyright Office. Even 
w'itli respect to issues such as exclusive rights and Qie nature and scope of 
exceptions and limitations on copyright — where Congress would have to legislate 
to implement any significant policy changes — empowering an entity to exercise 
appropriate regulatory authority could serve an important role and reduee the need 
for and scope of legislative action. 

A. Exclusive Rights 

Among the exclusive rights identified by Register Pallante in The Next Great 
Copy’right Act as being ripe for discussion are: (1) a fuller public performance right 
for sound recordings and (2) consideration of the longstanding rights of 
reproduction,'"' distribution and performance in light of technological 
developments.^” The creation or modification of any of these exclusive rights 
would require legislative action, and the House Judiciary Committee’s 
Subcommittee on Courts, liiLellectual Properly and the Internet has already held 
multiple hearings on these topics to inform its further deliberations."' Several 
legislative proposals have been introduced by members of the Subcommittee to 
address music licensing-relatcd issues. Additional proposals arc anticipated."^ 

The degree to w'hich music licensing issues have consumed the House 
Judiciary Committee’s time in recent years aptly demonstrates why having ±e aid 
of an expert regulator w'ould be helpful. During hearings to consider tire Internet 
Radio Fairness Act, Representative Jim Sensenbrenner, after discussing die various 
webcaster settlement bills of the past decade, commented with some frustration: 


Including enforcement of such riglits, and exceptions and limitations peilaining to such liglits. 

Including issues related to incidental copies. 

See The Next Great Copyright Act, supra note 1, at 324-26. 

See The Scope of Copyright Protection: Hearing Before the Subcomrn. on Courtr, Intel!. 
Prop., and the Internet of the H. Comm, on the Judiciary’ . 113th Cong. Mu&ic Licensing Under 

Title 1 7 Part One: Hearing Before the Subcomrn. on Courts, InteTt. Prop., and the Internet of the H. 
Comm, on the .Judiciary, 113th Cong. (2014) [hereumUcr Music Licensing Part One Hearing]: Music 
Licensing Under Title 1 7 Part Two: Hearing Before the Subcomm. on Courts, Intel!. Prop., and the 
Internet of the H. Comm, on the Judiciary, 113th Cong. (2014). 

” Songwriter Equity Act of 2014, H.R. 4079, 1 13tli Cong. (201 4); RESPECT Act of 2014, H.R. 
4772, 113th Cong. (2014), Free Market Royalty Act, H.R. 3219, 113th Co[ig. (2013) (note tliat tliis bill is 
no longer active since the main sponsor has since left Congress). Based on comments and questions 
made at the music hearings. Ranking Member Nadler is expected to introduce an ‘omnibus music bill’ to 
consolidate all of the var ious music related proposals, including issires related to the appropr iate 
standards to be used to set royalty rates, etc. See Music Licensing Part One Hearing, supra note 51, at 5 
(statement of Rep. Jcrrold Nadler). 
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Now here we are back again, and this is the 1, 2, 3, 4, filth attempt of the 
Congress and spceifieally this Coniniittce to deal with this issue. 

Lei me say that Ihe Members of this Committee have[] spent probably 
more time dealing with this issue than with any other single issue in the 
last deeade or decade and a half, and we have got lots of other stuff on 
our plate that we have got to deal with, as everybody In this room 
knows. 

Representative Senseiibrenner’s comments illustrate tire limitadons of relying 
purely on legislative action to resolve nuanced, evolving, technical areas of 
copyright law and speaks to Congress’ limited bandwidth to legislate in a manner 
that stays apace with the marketplace. The Copyright Office has demonstrated the 
valuable substantive expertise it could bring to resolving issues in this area. One 
example is its most recent music licensing inquiry, in which it examined all aspects 
of tire challenges facing tire music industry, ranging from antiquated consent 
decrees under which performing rights organizations ASCAP and BMI operate, to 
the nuances of the various statutory license regimes.^'' Additionally, in recent years 
the Copyright Office has conducted other detailed reviews of music licensing 
issues, including, for example, issues related to whether or not pre-1 972 sound 
recordings should receive federal copyright protection. 

Similarly, regarding the “making available right,” while any modification to the 
contours of the right would require legislative action, the Copyright Office has 
already engaged in a Lhorough review of this issue^° consisting of inilial public 
comments,’’ a full day of roundtable hearings’* and an additional opportunity^ to 
submit public comments and answer follow-up questions,’” WMe some believe 
that no legislative action is needed to clarify the making available right at this 
timc,“ numerous participants have noted the benefit that additional regulatory 
guidance to courts could play in the proper interpretation of the right.®’ Thus, in the 


Mmic Licensing Part One: Legislation in the 112th Congress: Hearing Before the. 

Subcomm. onintell. Prop., Competition, and the Internet of the H. Comm, on the Judiciary, ll2thCong. 
146 47(2012). 

Copviiglit Office Music Licensing Study: Notice and Request for Public Camment, 78 Fed. 
Reg. 14,739 (Mar. 17, 2014). 

” See U. S. Copyright Office, Federal Copyright Protection for Pre-1972 Sound 
Recordings (201 1 ), available t2f http:/,^penua.cc/4HCA-RHSW. 

Making Available Study, U.S. Coptiright OrncE. hilp:/7penna.cc/MT7E-JJ5F (last visiied 
Feb. 14,2015). 

Copyiiglit Office Study on the I^ght of M^ing Available; Comments and Public 
Roundtable, 79 Fed. Reg. 10,571 (Feb. 25, 2014) [haeinafter Making Available; Comments & Public 
Roundtable]. 

'' Id. 

ld.\ Recpiest for Additional Comments. 79 Fed. Reg. 41,309 (July 15, 2014). 

Making Available; Comments & Public Roundtable, supra note 57; Copyright Alliance, 
Comments of the Copyright Alliance, in U.S. Copyright Office, Making Available Study, 
Comments in Response to Feb. 25. 2014 Notice, of Lstoltry (2014), available at 
http://perma.cc/F4AA-3CHV; Entm't Software Ass’n, Re: Request for Comments: Study on the Right of 
Making Available [Docket No. 2014-2]. in U.S. Copyright Office, Making Available Study, 
ComtENTS IN Response to Feb. 25. 2014 Notice, of Tnqttry (2014), available at 
hUp:/7penna.cc/8SC6-2ZBD, Motion Picture ,^s’n of Am. & Recording Indus. Ass’ii of Am., Comments 
of theMotion Picture Association of America. Inc. and the Recording Industry’ Association of America, 
Inc., in U.S. Copyright Offtce, Makrjg AvAiT.ARt.E Stidy, Comments et Response to Feb. 25, 

20 14 Notice OF Inquiry (2014), available ai littp;/.''peima.cc/RKS2-HVLF. 

U.S. CoPTRiGHT Office, Public Roundtable on the Right of Making Available 
(2014) (statements of .Alan Adler, .Association of .American Publishers; Keith Kupfcrschmid, Software 
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mam areas involving exclusive rights of copyright owners where one miglit 
anticipate legislative action, a reinvigorated Copyright Office or new copyright 
agency would be well -positioned to lessen the burden on Congress by tackling 
much of the substantive work that has previously been handled legislatively, and by 
capably administering the law and providing guidance to the public and to courts on 
any new legislative enactments. 


B. Enforcement 

Enforcement issues are intimately linked to exclusive rights. Hence, rights and 
remedies will both require some legislative action to be established, hut both will 
benefit from an expert copyright agency’s involvement in administration. This is 
particularly true w'here rights can he adjudicated, and for remedies issued in a 
proceeding before an administrative law judge. Three principal issues have 
emerged during the copyright review process regarding enforcement of exclusive 
riglits: (1) the need for appropriate penalties for criminal slreaming of infringing 
copyrighted material; (2) issues related to statutory damages and (3) the need for 
alternative means to resolve copyright claims of relatively small economic value 
without resort to the federal court system (sometimes referred to as the “small 
copyright claims court” proposal), 

Issues related to changing the level of penalties currently applicable to 
infringements would require legislative action,’’^ Since such penalties, if adopted, 
would apply only in actions before federal courts, the role of an expert agency 
would largely be to provide advice and comment to Congress in advance of 
enacting legislation (as the Copyright Office has already done in various 
contexts'’’'). Formali7ing and regularizing such a role would nevertheless be useful. 

Congress has received input supporting some of the proposed adjustments (i.e., 
the harmonization of streaming penalties) from a variety of sources, including the 
USPTO,® the Department of Justice'’’’ and the Intellectual Property Enforcement 
Coordinator,'’^ but it has not yet enacted a provision to accomplish tliis goal. The 
specific drafting expertise of an agency with deep copyright knowledge may be 
helpful in achieving the suggested improvements to the law' while avoiding 
unintended consequences. This would benefit authors and the public alike. 

Issues related to statutory damages levels have been examined in overlapping 
review's by a variety of entities in the recent past. Congress and the USPTO have 


& Inforraalion Iiidiisiry Association; & Jane Ginsbiirg, Columbia Law School), available at 
http ://penna. cc/5 KXQ-WYXD. 

Copyright Remedies'. Hearing Before the Subcomm. on Courts. IntelL Prop., and the Internet 
of iheH. Comm, on ihe Judiciary, 113th Cong. 3-5 (2014). 

For example: (1) establishing felony penalties for large scale, willful infringements of 
copyright by streaming so that the penalty is on par with those applicable to simile acts involving 
infringement using downloading teclmologies and (2) making any adjustments to tlie statutory penalty 
scheme. 

See, e.g.. The Register’s Call for Updates to U.S. Copyright Law, Hearing Before the 
Subcomm. on Courts. Intell Prop., and the Internet of the H. Comm, on the Judiciary, 1 13th Cong. 63 
(2013) (statement of Maria Pallante, Register ofCopyxiglits, U.S. CopjTight Office); U.S. Copyrig-ht 
O mcE, Copyright Small Claims 20-21 (2013) Ihereinafter Copyright Small Claims], available 
af littp://pemia.cc/Z5D,‘\-VSK.T. 

Internet Policy Task Force Green Paper, supra note 3, at 45. 

Copyright Remedies'. Hearing Before the Subcomm. on Courts. Intell. Prop., and the Internet 
of the H. Comm, on the .Judiciary, 1 1 3th Cong. 1 6 (20 1 4) (statement of David Bitkower, .Acting Deputy 
Assistant Attorney General, Criiiiinal Division, U.S. Depaitineiit of Justice). 

U.S. Intell. Prop. Enporcement Coordinator. 201 1 U.S. Litbllectual Property 
Enforcement Coordinator Joint Strategic Plan 7 (20 1 1 ). 
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held hearings or issued Notices of inquiry on tliese topics, and tire issue has arisen 
in related proceedings at the Copyright Office.® Regardless of one’s perspective on 
the merits of the issue, the expertise of a copyright agency would be well suited to 
assisting Congress in balancing the concerns raised with respect to this issue as 
well. 

Finally, a fully empowered copyright agency with a panel of administrative law 
judges would be best suited to overseeing a small copyright claims alternative 
dispute resolution mechanism, as is currently proposed by the Copyright Office in 
ils Copyright Small Claims report® If such an allemative dispute resolution 
mechanism were successful, it would reduce costs to all participants and reduce the 
burden on the federal courts. A small claims approach might also ameliorate 
certain concerns about statutory' damages claims by making the need to pursue such 
claims less frequent. 


C. The DMCA 

Roughly fifteen years after its passage, the DMCA is not working as intended 
either for the authors and owners of copyrighted works who rely on its notice-and- 
takcdowm and repeat infringer provisions to reduce infringement of their works, nor 
for the website operators who must respond to the notices sent, WTien authors are 
forced to send upwards of 20 million notices a month to a single company — often 
concerning the same works and the same infringers — something is amiss. 

Although die situation for authors enforcing their rights online is bleak, and die 
burden on sites to respond to notices is staggering, agency rulemaking could be a 
vehicle to address the many nuanced and technical issues presented by the varied 
designs of w’ebsites, cyberlockers and other forums where infringing content may 
be posted by users. Addressing such issues in statutory language, which not only 
complicates the already complicated Act, but locks in such issues for future 
generations well past tlie time today’s technologies have become obsolete, is less 
optimal over die long term. 

D. Exceptions .and limitations 

As already noted, changes to exceptions and limitations would generally 
require legislative action. However, the aid of an expert agency would be beneficial 
in guiding bodi authors and the public in the new laws’ application and in fostering 
a greater respect for and understanding of the copyright laws. 

Exceptions and limitations hold an important place in the copyright law. 

Among these, the doctrine of fair use is perhaps the most important to authors both 
to ensure the continuation of practices that lie at the very' heart of creativity — the 
ability to draw inspiration from the work of others — and to simultaneously protect 


Copyright Remedies'. Hearing Before the Subcomm. on Courts, Intell. Prop., and the Internet 
of the H. Comm, on the Judiciary, 1 Hth Cong. (2014); Request for Comments on Dept, of Commerce 
Green Paper, Copyright Policy. Creativity, and Innovation in the Digital Economy, 78 Fed. Reg. 61, .337, 
61,339 (Oct. 3, 2013); Remed'ies for Small Copyright Claims. 76 Fed. Reg. 66,758, 66,759-60 (Oct. 27, 
2011 ). 

Copyright Small Claims, supra note 64, at 1 10-12. 

Transparency Report: Requests to Remove Content Due to Copyright, GOOGLE, 
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original expression. Fair use is also among the doctrines of copyright law where tlie 
interests of the public and authors intersect the most. 

During hearings before the House Judiciaiy Committee’s Subcommittee on 
Courts, Intellectual Property and the Internet in January 2014, witnesses generally- 
agreed that no legislative amendments to the doctrine of fair use were needed, 
Nevertheless, there are areas where application of the doctrine is still vague, or 
where interpretations by courts are troubling. Greater clarity^ and guidance would 
be useful to creators, users and mtemiediaries moving fonvard. An administrative 
agency with full authority to issue guidance would be in the best position to provide 
such assistance due to its neutrality, expertise and familiarity with relevant 
stakeholders. 

This suggestion is consistent with those made by academics and practitioners 
who view copyright issues from a variety of policy perspectives. For instance, 
among the recommendations reflected in the Copyright Principles Project, is a 
reconuuendation Uiat tlie Copyriglit Office give serious consideration to offering 
more guidance to users on the topic of fair use.’^ The Copyright Principles Project 
suggested issuing fair use letters similar to the “business review letters” issued by 
the Department of Justice, developing best practices guidelines for various 
disciplines reliant on the doctrine of fair use, and developing a guidebook for users 
on fair use issues, All of these suggestions illustrate the useful role an expert 
agency can play in shaping the development of important parts of the copyright law, 
without necessarily resorting to legislative amendments. 

E. Orphan Works and Mass Digitization 

As w'ith the general topie of exceptions and limitations, any move to limit 
existing rights of authors with respect to the licensing of their work would likely 
implicate legislative action. How'ever, much of what has been suggested thus far 
stops short of requiring legislative change, and instead implicates increased 
responsibility for an administrative entity. For instance, with respect to orphan 
wwks, solutions proposed by many stakeholders in the creative community urge a 
greater role for the Copyright Office in defining how those seeldng to identify an 
author of a work should conduct a diligent search. For different reasons, many in 
the library- community urge that expanded exceptions and limitations are not needed 
to address the orphan works issue, and that any disputes may instead be resolved by 


The Scope of Fair Use: Hearing Before the Subcomm. on Courts. Intell. Frop., and the 
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tlie courts applying existing exceptions and limitations such as tlie fair use 
doctrine.’’’ 

The record regarding mass digitization is less clear but, to the extent the issue 
has been considered outside the courts, it has been considered primarily by the 
Copyright Office in various inquiries. Among the approaches the Copyright Office 
has hinted at is “extended collective licensing.”’'’ Presumably under such an 
approach representatives of authors could enter into license agreements with entities 
seeking to digitize their works for purposes such as educational uses or 
preservation, and authors who do not wish to participate in such agreements could 
thereafter withdraw their consent. Should such an approach be considered, the 
licenses required would be best negotiated directly by stalceholders themselves 
overseen and aided by an agency, rather than imposed by Congress as a legislative 
enactment such as a statutory license, 

IV. CONCLUSION 

Taking any of the aforementioned approaches to reinvigorate the Copyright 
Office and ensure Congress has a strong partner to collaborate with in keeping the 
Copyright Act current is an important first step in any copyright review effort. 
Properly empowering an agency to act more nimbly than Congress can in this arena 
also would be consistent with our democratic, common law approach to legislating. 
In common law^ countries like tlie United States, in contrast to civil law countries, 
die legislative branch does not attempt to engage in comprehensive, continuously 
updated lawmaking intended to prescribe and codify the necessary outcome of 
every eventuality. Ratha, the legislature creates a more dynamic and evolving 
body of law, which is further elaborated through agency miemaking and judicial 
action. 

Each of the approaches analyzed would curb the need to constantly legislate to 
address rapidly evolving, industry-specific concerns, and instead would allow some 
of diese matters to be handled by regulatory acdon. As a result, future amendments 
of the Copyright Act would be limited to matters such as the establishment of 
overarching policy decisions or the creation of new substantive rights or exceptions. 
With Congress retaining proper oversight of the agency, a more regularized, direct 
and politically accountable approach to legislating and rulemaking in this arena 
could develop. 


See Libraiy' Cop>Tiglit .Vlliance, Comments of the Libraty Copyright Alliance in Response to 
the (Copyright Office ’a Notice of Inquiry Concerning Orphan Works and Mass Digitization, in I'.S. 
Copyright Office, Orphan Works, Comments in Response to Oct. 22, 2012 Notice of Inquiry 
(2013), available «?hUp://penna.cc/9XJJ-FDFF. 
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Mr. Nadler. The article recommends that Congress should con- 
tinue to examine how copyright laws are crafted and administered, 
and seek to remove practical, structural, and constitutional impedi- 
ments to make more efficient laws and regulations. It is important 
for us to explore different ideas and proposals in more detail and 
evaluate the implications of any proposed changes. 

From the witness testimony, I gather there is agreement that the 
Copyright Office as currently structured faces a variety of chal- 
lenges in executing the basic functions stakeholders expect from it, 
and that it lacks independent budget and administrative authority. 
While the Copyright Office under the current registrar, Maria 
Pallante, has taken the initiative to address some of these chal- 
lenges, only Congress can provide the resources and flexibility the 
Office needs to continue serving the public and Congress. 

And I would like to ask Professor Brauneis, if I pronounced it 
correctly. 

Mr. Brauneis. Indeed. 

Mr. Nadler. Would additional resources alone be sufficient to 
address the challenges the Copyright Office faces? 

Mr. Brauneis. No, I do not think so. I guess, as I mentioned, I 
think that control over information technology is important, and 
that spending money when you do not have the control does not 
work. And I do think that putting the Office on a sound constitu- 
tional basis is important for the long haul as well. 

Mr. Nadler. Thank you. Mr. Kupferschmid, there are a variety 
of options that could be considered if we were to modernize the 
Copyright Office. How might we best evaluate the pros and cons of 
each? Do you have a strong opinion about the preferred approach? 

Mr. Kupferschmid. I mean, we put three options on the table. 
For that matter, there may even be more options of that. I think 
we need to get the people who have the experience from the Copy- 
right Office, from the Patent and Trademark Office, and the Li- 
brary of Congress, and other stakeholders and users, and folks 
from the Copyright Office community all together to figure out 
what is the best solution. All I know is the best solution is not the 
one that is working right now today. 

Mr. Nadler. Okay. And, Ms. Dunner, how might improvements 
to the structure of the Copyright Office contribute to making the 
act, the Copyright Act, more understandable and accessible for all 
parties? 

Ms. Dunner. I think that, first of all, if the Copyright Office had 
more autonomy and was given more control over its own rules and 
regulations, I think it would have great improvements to the act, 
which has just been added on, and added on, and added on. I think 
if the Copyright Office had the strongest voice where its rules and 
regulations were given more deference, it would ultimately help to 
clear up the act. 

Mr. Nadler. Thank you. Let me continue, and, in fact, ask each 
of the witnesses, starting with Ms. Dunner, the following question. 
In Ms. Aistar’s article that I referred to, she argues that the Copy- 
right Office’s duties have grown over time, and that it has evolved 
to serve not only a crucially important administrative function, but 
also to provide technical and policy expertise to all three branches 
of government, as well as to the public directly, and that it would 
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be wise to consider, at a minimum, elevating the position of reg- 
istrar to a presidential appointee confirmed by the Senate. 

What are your thoughts about this, about elevating the registrar 
to a Senate confirmed presidential appointee? 

Ms. Dunner. Well, I do not know if am the best person to reply 
to that, but I would say that the recent IBS case helps lean toward 
creating an independent agency where potentially the registrar is 
a presidential appointee, given more authority over the statute and 
the rulemaking, and all the things that Copyright Office currently 
does. So I think it would not be a bad idea. 

Mr. Nadler. Thank you. Ms. Mertzel, same question. 

Ms. Mertzel. I am sorry, but AIPLA does not have a position, 
and I do not personally have a position yet on that. I need to study 
it more. 

Mr. Nadler. Mr. Brauneis? 

Mr. Brauneis. I think it would be appropriate to give the reg- 
istrar that stature, yes. 

Mr. Nadler. Mr. Kupferschmid? 

Mr. Kupferschmid. There is certainly some advantages like 
transparency and accountability to doing that, but there are also 
some concerns. If you are going to evaluate other options, I think 
evaluating whether the registrar needs to be a presidential ap- 
pointee should be considered in that mix. 

Mr. Nadler. Well, what are some of the advantages of that and 
the disadvantages? You said 

Mr. Kupferschmid. Well, so an advantage is you have got trans- 
parency and accountability which you do not have today because 
the registrar reports only to the Librarian, and the Librarian is the 
only person who can get rid of the registrar. You hopefully will get 
somebody who assuredly has expertise in copyright. The Librarian 
could appoint somebody who is just another librarian to head up 
the office who has no authority. 

In terms of the concern, there are some people who believe that 
it vests too much power in one person at the Office, or that the 
commissioner of patents and the commissioner of trademarks are 
not presidential appointees, so why should the head of the Copy- 
right Office be? So there are opinions on both sides, and I think 
it is something that should definitely be considered. 

Mr. Nadler. Thank you. My time has expired. 

Mr. Goodlatte. The Chair thanks the gentleman, and recog- 
nizes the gentleman from Pennsylvania, Mr. Marino, for 5 minutes. 

Mr. Marino. Thank you. Chairman. Good afternoon. First of all, 
I agree with everything that each of you have said. The Copyright 
Office that we know today faces strict limitations by way of its po- 
sition within the Library of Congress. Not only does the Copyright 
Office lack autonomy in how best to run the office, but it also lacks 
the critical ability to set up and manage its own budget. 

I have had the pleasure of meeting with the Registrar of Copy- 
rights, Ms. Maria Pallante, and I have heard firsthand the kind of 
impact these severe limitations have on her ability to do her day- 
to-day job. The registrar of copyrights does not have the same level 
of power and authority the director of the United States Patent and 
Trademark Office holds, which I believe undercuts the position. 
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The copyright industries are a vital part of the U.S. economy, 
which is why it is time we bring the Copyright Office into the 21st 
century. So being an old business guy who has run a factory, there- 
fore, I take this position. Ms. Pallante should be made the director 
of the Copyright Office yesterday. Ask her to improve what she can 
without an increase in cost immediately, and then submit to Con- 
gress a prioritized list, along with that list the cost and a time- 
frame in which to implement that. 

With that, I yield back my time. 

Mr. Goodlatte. The Chair thanks the gentleman, and recog- 
nizes the gentlewoman from California, Ms. Lofgren, for 5 minutes. 

Ms. Lofgren. Thank you, Mr. Chairman. I think this a very use- 
ful hearing to kind of focus our minds on the issues before us. And 
it is apparent that there is general agreement that something 
needs to be done to update the Copyright Office’s IT systems. I do 
not think any Members are disagreeing, and the witnesses are not 
disagreeing. 

You know, we will discuss this further, but I think a lot of Mem- 
bers favor the idea of fully supporting the Office through fees as 
the Patent Office has done, although I hear some disagreement 
from the witnesses. So I think we will need discussion on that. 

But one of the concerns I have is, whatever structure we end up 
with, how do we make sure that we have a diversity of views in 
the Office? And I am going to give you some examples. Ms. Dunner, 
you testified that having the Librarian was a conflict of interest, 
but looking back at some decisions, actually I was grateful that the 
Librarian was there. For example, in 2010, the Registrar rec- 
ommended against renewing the DMCA exception that allowed the 
visually impaired to use text to speech software for e-books. Now, 
there was not a single comment in the comment period who said 
that the blind should be denied that exception, but the registrar op- 
posed the exception. And luckily, the Librarian overruled the Of- 
fice, and that was important. 

We remember the Stop Online Piracy Act, so-called SOPA, where 
the Copyright Office came in with all guns blaring in favor of 
SOPA, and we all know the backlash against that bill, and really 
the meltdown of the proposal in the House. Her advice I do not 
think really helped the Congress much in terms of getting to the 
right answer. And then most recently, the Copyright Office failed 
to renew the exception for cell phone unlocking. The Congress had 
to step forward and do it. It created a lot of upset in the country. 
It was, in my opinion, a nonsensical decision, and it caused a lot 
of work for the Committee to undo that problem. 

I mean, sometimes there is tensions between the tech world and 
the so-called content world that I think for the most part is quite 
unnecessary. There should be partnerships. There should be a mu- 
tually supportive world, and yet there is no voice to actually keep 
the Office from making these just boneheaded mistakes when it 
comes to technology. 

I am not sure that moving the Copyright Office or the Patent Of- 
fice would fix that. I am just wondering what ideas do each of you 
have in terms of structuring to make sure that broad voices are 
heard and these mistakes do not continue to get made. And I would 
like each of you to respond, if you could. 
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Mr. Kupferschmid. If I could begin here. The issues you men- 
tioned, I am not sure that it is due to a lack of diversity of views. 
It could be very well because of a different reason. And you men- 
tioned sort of the, you know, technology and content, that their 
views are oftentimes intentioned. I do not think there is anybody 
more qualified to speak to that issue than the Software Informa- 
tion Industry Association. And I can tell you, on this issue, copy- 
right modernization, there is no diversity of views. 

Ms. Lofgren. No, no, I understand that, and I premised my com- 
ments with that. 

Mr. Kupferschmid. But let me get directly to your question. 
There are some who believe that instead of having a registrar of 
the Office, having like a panel of experts, like FTC commissioners, 
that type of approach might be a solution to address that type of 
concern. Like I said earlier, I think that is one thing that needs 
to be on the table to be discussed, along with making the registrar 
a presidential appointee. 

Ms. Lofgren. Ms. Dunner? 

Ms. Dunner. Again, the ABA IP Section does not have a position 
on this. Our Section is advocating more autonomy for the Office. 
And I could tell you generally if pushed that we would not advocate 
that the Office be moved to the PTO for a number of reasons, and 
the status quo is unacceptable as well. 

Ms. Lofgren. Ms. Mertzel? 

Ms. Mertzel. I think the registrar and the Copyright Office do 
typically solicit views from the stakeholders, and so a lot of copy- 
right law evolved through negotiation, as you know. So I think that 
that type of process has to continue. I do not know the best way 
to avoid errors. 

Mr. Brauneis. I think there was a time when copyright was real- 
ly more about business regulation and the business insiders had 
the inner, you know, run. But I think that, as you mentioned, the 
experience with SOPA and PIPA, I think that it has been a bumpy 
road. But over the last couple of decades as copyright has come to 
affect individuals more directly, individuals have found ways to or- 
ganize and made their voices heard. And I think the Copyright Of- 
fice, they are getting inside the Copyright Office’s hearings and so 
forth. So I am not so sure that the Copyright Office needs to do 
something about that. I think it is a movement outside of the Copy- 
right Office that has brought those views to the Office. 

Ms. Loegren. Well, my time has expired. But I am just looking 
for how do we get consideration so the Congress does not have to 
do the cell phone unlocking bill every year. I mean, there has got 
to be a better way. Thank you, Mr. Chair. My time has expired. 

Mr. Goodlatte. The Chair thanks the gentlewoman. We do have 
a vote coming. We can get one or two more series of questions in. 
How many of you plan to return? We will probably get to Mr. Col- 
lins and Mr. Johnson. Are you going to come back? So we are going 
to have at least one person coming back, and I believe, Mr. Marino, 
you agreed you can take the Chair because I cannot, so you may 
want to head over to vote, and you might want to, too. So we will 
have a short recess because I think there is just one vote. I correct 
myself Do not worry about it. Three votes, so it is going to be a 
while anyway. 
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Mr. Johnson. And, Mr. Chairman, I will probably just yield. 

Mr. Goodlatte. Right. Well, let us go ahead to Mr. Collins. The 
gentleman is recognized for 5 minutes. 

Mr. Collins. Thank you, Mr. Chairman. I appreciate it. This is 
a great hearing, and I appreciate the testimony here because I 
think this is one of the key issues that we have been working on 
now over, you know, my whole time I have been here, and looking 
forward to continuing, because the topic of the United States Copy- 
right Office is probably one of the most relevant and timely in this 
bigger discussion of the Copyright Act and where do we go forward. 
I have always said that this is a discussion that needs to be had 
not in the immediate. 

And what I mean by that is not what we are doing right this mo- 
ment. It has got to look at where we are going to be 5, 10, 15, 20 
years down the road. If we do not do that, then we are basically — 
and I agree with my friends across the aisle. We are not doing 
what we are supposed to be doing here because we have got to get 
some direction and also some certainty into this. 

We can all agree that the Copyright Office should be able to meet 
both the needs of the users and the creators, and also act independ- 
ently to carry out the intent and directives of Congress. But there 
will be difficult choices that we are going to have to make in order 
to have the Copyright Office worthy of its constitutional task. We 
have the leadership and the talent in place at the Office to meet 
the challenges of the 21st century, but unfortunately the resources 
and technologies at their disposal are inadequate. 

I will just state at this point, I think right now Maria Pallante 
and her staff are excellent. I think she is a forward thinking person 
who has come to this Committee on many occasions and challenged 
us to think about things in a different way. 

What concerns me is, frankly, it seems to me we have someone 
who I may not always agree with, but who is willing to put the 
mental mind power to saying what should my office look at, how 
should we be able to do this, and what should we look for. And, 
frankly, the system, including being under the Library of Congress, 
is straddling that and stopping that. I think there is a problem 
here that we have got to look at. 

And so, the question that comes to mind, you know, really is 
what comes first, a modernization of the Copyright Office or a mod- 
ernization of the Copyright Act? You know, sort of what is the 
question here, because if you modernize the Copyright Act but the 
Office is not able to handle it, then you are setting yourself up with 
another road block. And if you modernize the Office but do not 
modernize the Act, you have got a problem, so I think we have got 
to work cohesively here as we go forward. 

I am interested, and it is something that has come up before, and 
it is just a short answer, but, I mean, if you have watched before, 
you know this is something I have asked before. Small claims court 
pilot program administered through the Copyright Office. Based on 
the status of the Office and resources, and I have done a lot of look- 
ing into this as well, do you think that they are able to handle such 
a pilot program if it was enacted today? And just start, and you 
can sort of go down whichever way. We can start at this end, and 
we will start the next down on this end. 
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Mr. Kupferschmid. Is the question does the Copyright Office 
have the resources? 

Mr. Collins. Yes, to do a pilot program, a small claims kind 
of 

Mr. Kupferschmid. I mean, that would further drain the Copy- 
right Office resources, which they do not have enough already. Re- 
sources is a big, big issue, which comes back to funding. 

Ms. Dunner. I think anything you add to their plate will drain 
their resources. But the ABA IP Section suggested a virtual small 
claims court, which would lessen the amount of resources that you 
would need as opposed to an in-person type of panel. 

Mr. Collins. Thank you. 

Ms. Mertzel. Same. I agree with my predecessors. 

Mr. Brauneis. As do I. 

Mr. Collins. Okay, because I think that is the issue is it is a 
drain, but it goes back to the basic question here. One of the issues 
is what is not happening now in the marketplace, you know, what 
is, and it is probably the answer to the question, that could happen 
if the Copyright Office had the ability to more efficiently serve its 
customers. If we were able to get what we need there, quick an- 
swer, what would the marketplace see if we were able to do that, 
get it out of the restraints? I would love to hear an answer. 

Mr. Brauneis. I think it would see a large number of new copy- 
right transactions, particularly smaller transactions that now are 
priced out by the high cost of registration and recordation. 

Mr. Collins. Okay. 

Ms. Mertzel. Yes, I think we would see more licensed projects 
that are just either under the radar where money could be paid 
and would be paid if it was easy enough to do that. Instead it is 
either not being licensed and not being found, or you end up with 
a suit where there is billions of dollars at issue because there are 
a lot of small actors. 

Mr. Collins. Right. 

Ms. Dunner. I think you would see increased registration. You 
would see better recordation, more searchability, better databases, 
happier Copyright Office employees. 

Mr. Collins. Outstanding. 

Mr. Kupferschmid. Everything that they said. A properly func- 
tioning Copyright Office would be just a huge boon to the U.S. 
economy, to the creative community, and certainly to the public. 

Mr. Collins. And I appreciate what you just said because the 
creative community, this is something that I have fought for and 
will continue to fight for, and as many on this Committee. If we 
do not protect the content, we do not protect the creative minds in 
our country, then we are losing the next generation of the great 
books, the great music, the stuff that we long for, you know, that 
excitement that builds when you hear the song for the first time, 
when you open the page. I still love to have a book and smell the 
ink. 

Those are the kind of great things that are protected by a Copy- 
right Office that works properly, and we have got to get it out of 
the antiquated system it is currently in and move forward. Thank 
you so much for your coming today. Mr. Chairman, I yield back. 
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Mr. Goodlatte. The Chair thanks the gentleman, and recog- 
nizes the gentleman from Florida, Mr. Deutch. 

Mr. Deutch. Thanks, Mr. Chairman, for holding this important 
hearing. Thanks for your leadership on these issues. During the 
last Congress and into this session, we have held I think over a 
dozen copyright review hearings. It is a complex and difficult issue, 
and these hearings have, I think, heen helpful in clearing up some 
of the confusion and pinpointing areas where we really can make 
progress. 

Currently, we allow the Copyright Office, an entity responsible 
for a trillion dollars in GDP spending and 5 and a half million jobs 
to operate with an antiquated and inefficient structure. We need 
the stature, I believe, the stature and power of this Office to reflect 
its real world impact on our economy. It is time to enact a restruc- 
tured, empowered, and more autonomous Copyright Office that is 
genuinely capable of allowing America to compete and to protect 
our citizens’ property in a global marketplace. 

Now, I am sorry. I had another hearing at the same time, but 
I just want to get a basic sense of this. Frankly, even if just by a 
show of hands, just if you agree that the Copyright Office needs se- 
rious reform and modernization or just nod. 

[Nonverbal response.] 

Mr. Deutch. We are all in agreement there, which I appreciate. 
So there is widespread agreement across the board on this issue. 
And in the days ahead, Mr. Chairman, I would appreciate very 
much the opportunity to work with you and our other colleagues 
on a bipartisan legislative effort to address these critical issues in 
the coming months. 

My question for the panel today is really, again, getting back to 
the role that the Office plays, and the changes in technology, and 
the impact on our economy. Should there be within the Copyright 
Office, should there be a separate focus? Should there be a chief 
economist? Should there be someone whose sole focus is technology, 
a chief technologist? Should there be other positions to better en- 
able the Office to understand and respond to new technologies and 
to new business models, which are ultimately impacted by the work 
that they do? 

Mr. Kupferschmid. I guess I will start. Absolutely. I mean, if 
you look at the Patent and Trademark Office, they have exactly 
those offices you are talking about, and it helps the Patent and 
Trademark Office decide sort of what improvements and how to 
make those improvements. I think that would be essential for an 
improved Copyright Office. 

Ms. Dunner. I think that is really a question for the registrar, 
but I would think that in order to act like any other business that 
is not so crippled in the way the Copyright Office is right now, that 
that would not be a bad idea. 

Mr. Deutch. Thanks. 

Ms. Mertzel. I agree as well, and I would just note the Reg- 
istrar did recently appoint, I believe this week, a new person in a 
technology position. 

Mr. Brauneis. Yes, I particularly think it would be important to 
have something like an office of chief economist to take advantage 
of the data that the Copyright Office has and collects, and to ana- 



99 


lyze it in order to understand the needs of the community, and the 
changing output of the United States. 

Mr. Deutch. And finally just before we head to votes and follow 
up on my colleague, Mr. Collins’ question, beyond the issue that we 
have been grappling with about the structure, the power of the 
Copyright Office, we have also been working on, as I referred to 
earlier, many issues that have arisen as technology has changed. 
Copyright crime and piracy has grown. They have adopted changes 
in law enforcement. The real question is, can we ultimately do any- 
thing to fix these issues, to address these issues in a meaningful 
way before we first fix the Copyright Office? 

Mr. Kupferschmid. No, I do not think so. I mean, the most im- 
portant issue is a copyright issue. Of all the hearings, of all the 
issues that have come up, the most important one is fixing the 
Copyright Office because you can try to address those other ones, 
but you are just going to only make so much progress if you do not 
fix the Office. That has got to come first. 

Ms. Dunner. I would agree. I think the place to start is pro- 
tecting and securing copyrighted works. 

Mr. Deutch. Great, thanks. 

Ms. Mertzel. I agree with these people. 

Mr. Brauneis. I actually think it can proceed on a parallel track. 
There are some improvements that can be made to the Office that 
will help in administering some new laws. But if you are consid- 
ering major revisions, which are necessary, I do not think there is 
any need to wait until the Copyright Office is perfect in order to 
start considering the need for a change in the law. 

Mr. Deutch. Okay. I thank the witnesses. Mr. Chairman, thanks 
for letting me 

Mr. Goodlatte. I thank the gentleman. The gentleman from 
Pennsylvania would return after votes. We have at least one Mem- 
ber, Ms. Chu, who wishes to ask questions, so we apologize, but if 
you can wait while this vote is going on, we will reconvene after 
the vote. But Mr. Collins had a motion to make. 

Mr. Collins. Mr. Chairman, in my excitement for this topic, I 
ask unanimous consent for an article by Dina LaPolt on copyright 
and also an article by Sandra Aistars entitled, “The one copyright 
issue everyone should agree on,” to be added to the record. 

Mr. Goodlatte. Without objection, they will be made a part of 
the record. 

[The information referred to follows:] 
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Mr. Goodlatte. The Committee stands in recess. We have 3 and 
a half minutes to get to the vote. 

[Recess.] 

Mr. Marino [presiding]. The full Judiciary Committee hearing 
will come to order. And are you ready? 

Ms. Chu. Yes. 

Mr. Marino. Okay. The Chair recognizes the gentlewoman from 
California, Congresswoman Dr. Chu. 

Ms. Chu. Thank you, Mr. Chairman, for holding this important 
hearing. I cannot stress how critical it is for our country to have 
a robust central entity to support our copyright system. We have 
heard the witnesses stress today that our core copyright industries 
added over a trillion dollars to our economy per year while pro- 
viding jobs to over 5 million people. 

At the center of it all is the Copyright Office, which has proven 
to be such an invaluable resource and important partner to law- 
makers, international counterparts, and creative industries. I be- 
lieve that Registrar Pallante and her team do a remarkable job in 
carrying out the Office’s mission, but at the same time they face 
challenges. They work on very complex issues without technology, 
policies, and very limited resources. 

And so, it is time that we have a serious discussion about how 
we can bring the Copyright Office into the modern age and give it 
the tools and resources necessary to perform the job that we have 
tasked them to do. That includes not only more funding, but the 
flexibility to the Office to invest in a 21st century IT infrastructure. 
We also have to consider the level of independence that the Office 
needs to perform its core mission so that it can administer the 
Copyright Act. So I look forward to working with my colleagues on 
the Committee, the Registrar, and impacted stakeholders to make 
sure that we overcome the existing challenges and get it right. 

I would also like to enter into the record an op-ed that speaks 
to the importance of today’s examination of the Copyright Office 
written by former chairperson of the IP Subcommittee, Howard 
Berman, and Senator Leahy’s former IP counsel, Aaron Cooper. 

Mr. Marino. Without objection. 

[The information referred to follows:] 
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Ms. Chu. Thank you. Now, I would like to ask Mr. Brauneis, you 
state that if Congress decides to restructure the Copyright Office, 
we need to give serious thought to the vehicle of an independent 
agency. One reason that we are here in Congress is that we are 
hearing Congress and the executive branch agencies benefit from 
the advisory role that the Office performs. Could you describe why 
you think it is important to maintain these advisory functions in 
any proposed reorganization? 

Mr. Brauneis. Yes, absolutely, I will give you one example. The 
Office has become very intimately aware of the problems of identi- 
fying and locating owners of older copyrighted works, and so it has 
taken a position that orphan works are something that we really 
need to look into and do something about. And that is expertise 
that it has developed that it has wanted to explore the policy impli- 
cations of 

And it seems to me that its continued ability to do that without 
having to go through many levels of executive clearance before ad- 
vising Congress is something important to maintain. It is an impor- 
tant role that it can play to maintain. 

Ms. Chu. Thank you for that. Ms. Dunner, I think most people 
are surprised when they learn that our Nation’s Copyright Office 
is housed under the Library of Congress because the missions are 
so different. The Library is focused on preservation, while the 
Copyright Office is focused on recording and registering works, 
and, most importantly, instituting legal and economic rights protec- 
tion. The Registrar also does not have independent rulemaking au- 
thority, but she must have the Librarian officially establish regula- 
tions. 

Why is it important for the Office to gain autonomy in the rule- 
making process? Is there a conflict of interest between the two, 
and, if so, why? 

Ms. Dunner. I think the short answer is the Registrar and the 
Copyright Office, they have the expertise that the Library does not 
have on copyright law. So that is a primary reason for the Copy- 
right Office being able to speak without having to run everything 
through the Librarian. And in terms of a conflict, what I have ar- 
ticulated earlier was that often the Library, because the Librarian 
has the last word, they are often having the last word on some- 
thing that they may oppose policy wise that has been brought for- 
ward by the Copyright Office. 

Ms. Chu. In fact, Mr. Kupferschmid, you described the dif- 
ferences and the need for deposit copies by the Copyright Office 
and the Library of Congress. Could you describe the Library’s de- 
sire to receive the deposit in the physical form and what obstacles 
this presents? 

Mr. Kupferschmid. Yes, thank you. That is a huge obstacle. The 
example I gave in the testimony is if newspapers, which are re- 
quired to deposit copies of their newspapers in microfiche format, 
which is certainly being phased or has been phased out already. So 
that is too expensive for these newspapers to produce, too cum- 
bersome, and a lot of them are not registering their newspapers 
with the Copyright Office because of that. And that is just one ex- 
ample. 

Ms. Chu. Thank you. I yield back. 
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Mr. Marino. We are waiting for one of our colleagues to come 
back. Dr. Chu, if you have any more questions 

Ms. Chu. Yes. 

Mr. Marino. I am just going to throw one out until you come up 
with one 

[Laughing.] 

Mr. Marino [continuing]. Just to stretch this. Is that how they 
do it on TV? I am going to stretch this thing out now. 

Can any of you respond to the statement that I made earlier 
about — I think Ms. Pallante is incredible — I think she is one of the 
smartest women that I have ever met, and I truly believe that she 
could take that ball and run with it if we gave her authority. What, 
if there is anything, that she could do that is not going to increase 
the cost, but yet try and make things more efficient at this point 
until we resolve where money is coming from? Anyone have any 
input on that? 

Ms. Dunner. If I may respond, I really think Registrar Pallante 
has been doing everything she can do that would not cost extra 
money, for example, seeking comments from the users, bringing in 
scholars, like Professor Brauneis, to perform studies and reports. I 
think she is really doing as much as she can possibly do. 

Mr. Marino. Let me expand that for one moment. If she had the 
authority, not just based on what has taken place, but if she had 
unfettered authority, if she were the director just like this, is there 
anything that you would add to your statement? 

Ms. Dunner. Well, not much these does not cost money. So, I 
mean, I am sure that we could probably think about some things 
and submit report on possible items and action items that she may 
utilize. But I do not have a direct answer to that. 

Mr. Marino. Okay. 

Mr. Brauneis. I think if your question is what could be done 
without changing the Library’s budget as a whole, the answer 
might be reallocate some of the IT budget of the Library and give 
the Copyright Office greater control over its own IT. The Copyright 
Office does receive a kind of budget subsidy from the Library be- 
cause it is the Library’s IT budget that is serving the Copyright Of- 
fice. But it is not serving it very well because the Office and the 
Library have different missions. 

So without increasing the budget of the Library as a whole, I 
think that giving the Copyright Office greater control over the por- 
tion of the IT budget that is serving it is something that would give 
a great advantage to the Copyright Office. 

Mr. Marino. Anyone else? 

Mr. Kupferschmid. I mentioned the deposit issue, right? So if 
the Copyright Office is independent from the Library, they could 
presumably allow different type of deposits. The Copyright Office 
uses deposits for a different purpose. They do not need the best 
quality deposits. The Library needs the best quality because they 
are using them for archival purposes, so I think without any 
change to funding they could do that. But quite honestly, the vast 
majority of changes, there needs to be an increased funding compo- 
nent. 

Mr. Marino. Sure, I agree. The Chair now recognizes the gen- 
tleman from New York, Congressman Jeffries. 
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Mr. Jeffries. I thank my good friend, the Chair, from the great 
State of Pennsylvania, and I thank all of the witnesses for their 
presence here today. I think I will start with Professor Brauneis. 
Can you just elaborate on what you think the fundamental mission 
of the Copyright Office or the Library of Congress is, and how is 
that mission either consistent or inconsistent with the mission of 
the Copyright Office? 

Mr. Brauneis. Well, the mission of the Library of Congress, I 
think, is to serve as an archive of American and world culture, and 
to promote that, and to disseminate works, and I think it does that 
very well. The mission of the Copyright Office, I think, is to sort 
of promote and facilitate the copyright ecosystem, which includes, 
you know, both licensed uses of works, and also fair use of works, 
and everything else. But, in particular, the kinds of registration 
and recordation functions, which take up most of the Copyright Of- 
fice’s personnel time, that is really to collect and provide informa- 
tion about particular copyrighted works in a way that enables copy- 
right transactions. And that needs to be done at a far greater speed 
than the Library’s other functions need to be performed. 

Mr. Jeffries. And has the fact that we are now in a digital era 
and that raises new challenges as it relates to the Copyright Of- 
fice’s functions sort of accelerated the incompatibility between the 
Library of Congress and the Copyright Office? 

Mr. Brauneis. I think there is no question about that, that, you 
know, 20, 30, 40 years ago, the Office could sort of operate in syn- 
chrony, and there was not as much problem. Now, it would facili- 
tate matters if the Copyright Office computers could be commu- 
nicating directly and automatically with computers of outside users 
to provide them with information, and they do not do that. They 
do not have the capability of doing that. 

Mr. Jeffries. Thank you. And, Ms. Dunner, there are a variety 
of different configurations that have been discussed in terms of 
how you might realign the Copyright Office. I am wondering if you 
can comment on a simple change that would have the copyright 
registrar appointed by the President of the United States. Would 
that be sufficient to establish a degree of independence, or do we 
really need to contemplate independently placing the Copyright Of- 
fice someplace else? 

Ms. Dunner. As I mentioned earlier, the ABA IP Section does 
not have policy on this, but my personal view is that the simplest 
way to go would be to have a registrar appointed by the President 
and make the Copyright Office an independent agency where it 
would have its own autonomy. Decisions over technology, and fund- 
ing, and rulemaking would be optimal for the Copyright Office. 

Mr. Jeffries. One of the options, and anyone on the panel can 
respond. One of the options that has been contemplated is placing 
the Copyright Office within the Department of Commerce and per- 
haps partnering it with the PTO. Would that be a combination that 
would also create some incompatibility problems? 

Ms. Mertzel. I would be happy to answer that if I may. I think 
that it would not be a good idea to put the Copyright Office inside 
the PTO. That question feels a little bit like Back to the Future be- 
cause it came up about 22 years ago when there was proposed leg- 
islation to put the Copyright Office inside the PTO. At the time. 
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the Registrar, Mary Beth Peters, came and testified, I believe it 
was in the Subcommittee, about her views on that. 

And I think she expressed it very articulately that there are in- 
compatibilities in the nature of what is protected under patent and 
trademark versus what is protected under copyright. Every person 
in this country is a copyright author. They may not have a reg- 
istration, but everyone has written something, drawn a picture on 
a napkin. Every child is a copyright author. And not everybody has 
used a trademark. Even under common law rights, not everyone 
has created a brand name, and certainly not everyone has invented 
anything that is patentable. 

The rights are subsist from creation on copyright, and in the 
PTO they are creating those rights, and so that impacts user fees. 
It makes a lot more sense that user fees are covered in the PTO 
whereas on copyright it is different. You need to give people, indi- 
viduals, the incentive to register their copyrights. And I think it 
would be very difficult for the copyright function to get enough at- 
tention if it was housed in the PTO and for the funding to be 
worked out because the copyright system probably would be very 
difficult to self-fund. 

Mr. Jeffries. I thank the panel. I thank the Chair, and I yield 
back. 

Mr. Marino. Thank you. Seeing no other congressional Members 
here to ask questions, I want to thank you for being here. So this 
concludes today’s hearing. Thanks to all the witnesses. Thanks to 
the people out in the audience. 

And without objection, all Members will have 5 legislative days 
to submit additional written questions for the witness or additional 
materials for the record. 

This hearing is adjourned. 

[Whereupon, at 3:37 p.m., the Committee was adjourned.] 
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The Honorable [ohn Conyers. )r. 

Ranking Member 
Committee on the ludiciary 
United States House of Representatives 
2426 Rayburn House Office Building 
Washington, DC 20S15 

March 23, 2015 


Re: The U.S. Copyright Office: Its Functions and Resources 
February 26. 2015 


Dear Ranking Member Conyers: 

I am writing to submit my views for the official record of the above-referenced hearing in 
accordance with your request.' Specifically, you asked me to respond to the testimony of 
the witnesses on the subject of 'whether and how reorganizing the Copyright Office would 
benefit the copyright community."^ It is a privilege to assist you and Chairman Goodlatte as 
you evaluate these important questions. Thank you for the opportunity to do so. 

For a number of reasons, my view as the current Register of Copyrights is that the 
Copyright Office requires congressional direction to meet the challenges and opportunities 
of the twenty-first century.^ I am assuming for purposes of this letter that the judiciary 
Committee will be further deliberating on the issues discussed at the hearing, and I am 
assuming further that the Committee is likely to alter the status quo, in which all Copyright 
Office staffare part of the Library of Congress and Che Librarian appoints, supervises, and 
may remove the Register and other subordinate officers. This framework was uniformly 
questioned by the Committee's Members and rejected by all of the hearing's witnesses, who 


> The US. Copyright QJJice: its Functions and Resources: Hearing Before the H. Comm, on the 
Judiciary, iiath Cong. (2015) ("2015 USCO Hearing'T. Witnesses were Robert Brauneis (Professor, 
George W'ashington Unliersity law School), Lisa Dunner (Partner, Dunner Law PIJx;, on behalf of the 
American Bar Association Section of Intellectual Property' Law), Keith Kupferschmid (General Counsel, 
Software & Information Industry Association), and Nancy Mertzel (Partner, Schocman Updike Kaufman 
& Stem LLP, on behalf of the American Intellectual Property Law A-ssociution). 

‘ 2015 USCO Hearing, oral testimony at 1:07:21, auailable at 

http://judiciaiy,house.gov/index.cfni/hearings?lD^5i7Ao6Ei-2222-42C6-B7B2-osIXi4633Fb2D 
(statement of Rep. John Conyers, Jr., Ranking Member. H. Comm, on the Judiciary). 

s In arriving at the conclusions oudined in this letter, 1 consulted with my prcdece&sor, Marybeth Peters, 
who served as Register of Copyrights from igQa-2010. She agrees with the views presented here, 
including restructuring the Copyright Office as an independent agency. 
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noted concerns about budget independence, administrative authority, and mission 
effectiveness. 4 

In light of these concerns, it would be helpful if Congress could decide the Copyright 
Office's organizational structure soon, so that both the Library and the Copyright Office 
know whether and how to plan for the capital projects the Copyright Office so sorely needs. 
As the Committee is aware, major technology investments must be routed through the 
Library’s central departments and infrastructure, a paradigm that presents significant 
challenges for all involved. Moreover, the Library is under pressure to tighten its existing 
processes and controls in this area in order to further leverage economies of scale 
throughout the agency and adopt other "best practices" of the federal government. ^ The 
combination of these developments makes rather pressing the question of whether the 
Copyright Office should continue to be subject to the Library's agency-wide goals. 


1 During the hearing, Representative Nadler obsei’N'ed that, “[f]rom the witness testinioiw', I gather there’s 
agreement that the Copwight Office as currently structui-ed faces a variety of challenges in executing the 
basic functions stakeholders expect fi-oni it, and that it lacks independent budget and administrative 
authority. Wliile the Copyright Office . . . has taken the initiative to address some of these challenges, only 
Congress can provide tlie resources and flexibilit}’ the Office needs to continue serving the public and 
Congress.” Id. at 1:18:16 (statement of Rep. Jerrold Nadler, Member, H. Comm, on tlie JudicianO- 

Additionally, Representative Issa asked the witnesses whether the>' believed that the CopvTight Office is 
“stRictuied to be efficient, nimble, itjodern, and progressive in a way that the twenri'-first century would 
demand.” Id. at i:n:o6 (statement of Rep. Daivell Issa, Member, H. Comm, on the.Judiciaiy). The 
witnesses unanimously agreed “a hundred percent” that they did not believe it to be so structured. Id. at 
1:11:18. Representative Deutch also expressed liis concerns over the current structure, noting that “[i]t’s 
time to enact a lestmctured, empowei-ed, and nioi'e autonomous Copyright Office that’s genuinely capable 
of allowing America to compete and to protect our citizens’ propeiiv in a global marketplace.” Id. at 
1:36:40 (statement of Rep. Ted Deutch, Member, H. Comm, on the Judiciar>). 

Similar questioning took place at recent budget hearings. During the House Legislative Branch 
Subcommittee hearing on the Library budget, Ranldng Member Wasserman Schultz asked whether the 
Copyright Office’s "current structure and [its] budget . . . [is] sufficient for [the Cop5Tight Office] to 
perform the duties that [it is] responsible for, meet the user community’s concerns and their needs.” 
Fiscal YeaT 2016 Budget Hearing on the Architect of the Capitol and Library ofCongrejis Before the H. 
Suhcomm. on Legis. Branch of the H. Comm, on Appropriations, 114th Cong., oral testimony at 1:13:56 
(2015), available at http://appropriations.house.gov/calendar/eventsingle.aspxVEventTDs 393997 
(statement of Rep. Debbie Wasserman Schultz, Ranking Member, Subconmi. on Legis. Branch). 

In the Subcommittee on the Legislative Branch of the Senate Appropriations Committee, Ranldng 
Member Schatz stated that, while it did at one time make sense for the Library and the Copyright Office to 
share the same “roof,” “realitv' has changed,” he is "‘worried that the Copyright Office ma\ be outgrowing 
its home within the Library of Congress,” and the Library' “may no longer be the right fit” for the 
Copyright Office. It is time, he recommended, to ‘Veevaluate wiiether this fit . . . makes sense anymiore.” 
FY16 Library ofCongres.s & Architect of the Capitol Budget: Hearing Before the Suhcomm. on the Legui. 
Branch of the S. Comm, on Appropriatioits, 114th Cong., oral testimony at 51:57 (2015), available at 
http://w'ww.appropriations.senate.gov/w’ebcast/legislative-branch-subcommittee-hearing-fy’i6-library'- 
congress-architect -capitol-budget (statement of Sen. Brian Schatz, Ranldng Member, Subcomm. on tlie 
Legis. Branch). 

5 At the request of appropriators, the Govennnent Accountability Office has in recent months performed 
two audits involving information technology’^ challenges in the Libraiy and Copyiight Office. GAO will 
publish its repoits and recommendations, as well as agency i^ponses, on or around March 31, 2015. 
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Although several alternative paths emerged at the hearing, my staff and 1 focused 
specifically on the long-term interests of the nation's copyright system. We believe that 
these interests would be served best by establishing an independent copyright agency to 
administer the law, and by designating a leader that is appointed by the President with the 
advice and consent of the Senate. This would: provide a sound constitutional foundation 
for both new and existing copyright functions; ensure that Congress, federal agencies, and 
the public continue to benefit from the Copyright Office's expert legal proceedings and 
impartial policy advice; and attract future qualified leaders able to interact at the highest 
levels of a modern government. 

Eliminating Constitutional Challenges 

Professor Brauneis's testimony presents what he calls the “constitutional predicament" 
that is presented by the Copyright Office's placement as a subordinate department of the 
national library.^ His statements highlight the somewhat unusual nature of the Library of 
Congress in the modern administrative state — the fact that it encompasses both purely 
executive functions (exercised through the Copyright Office and the Copyright Royalty 
Board) and purely legislative ones (exercised through the Congressional Research Service). 
This bifurcated structure has recently been subject to constitutional challenges in the 
courts. 

The Department of Justice has defended against those challenges by concluding and 
asserting that the Library as a whole is within the executive branch, a view adopted in 
recent court decisions.^ As a legal construct, it has to be this way, because the Librarian of 
Congress is removable by the President alone and there is no particular congressional 
committee that has similar or shared supervisory authority over the Librarian. As 
Professor Brauneis notes, this conclusion runs counter to the assumption of many who 
“consider the Library of Congress to be part of the legislative branch of government."® The 
prospect that the President can assert plenary authority over the Library of Congress may 
be cause for concern for Members of Congress.^ 

More fundamentally for me, this confusion has the potential to compromise confidence in 
the copyright system at the very time we need to plan it forward. It is quite possible there 
will be further litigation involving the disposition of copyright functions and authorities. 


2015 USCO Hearing (wTitten statement of Robert Brauneis at 9-15, aLKiilablc at 
http://judiciaTy.house.gov/_cache/flles/4f8fc2ao-10de-4075-9b4b-26cbe1f1eo5c/revised-bra11neis- 
testimony.pdf) (“Brauneis Statement’^. 

7 See id. at 10-12 (citing Eltra Corp. v. Ringer, 579 F.2d 294 (4th Cir. 1978); fiitercolleyiate Broad. Sy.^., 
Inc. V. Copyright Royalty Bd., 684 F.sd 1332 (D.C. Cir. 2012)). 

” Id. at 9. 

9 Id. at 12. 
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and it is also possible that the courts will weigh in with further decisions on this matter. It 
would be better for Congress to address the equities prospectively, namely, what is the best 
way to meet the overall objectives of the copyright law.^® 

Creating an independent Agency 

Many people, including Members of Congress, are surprised to find that the copyright 
system is currently accountable to the national library. There are mounting operational 
tensions with this arrangement^^ as discussed at the hearing, a number of legal 
concerns. In considering the issues and the options, we have come to believe that the 
national copyright system would be better served by an independent copyright agency. 

An independent agency would both solve the current administrative challenges and 
position the copyright system for future success. It would also recognize and continue the 
Copyright Office's extensive but impartial role in domestic and international affairs. 


The appropriate organizational and reporting structure for the Libraiy itself, aside from the copjTight 
system, is beyond the purview of our analysis. When Congress created the position of Librarian in 1802, it 
specified that the Librarian was to be appointed b>’ the President acting alone. Then, when Congress 
created the Copvright Office in 1897, it insisted on Senate confirmation of the Librarian to satisfy 
Appointments Clause requirements. John Russell Young was the first Librarian to be formally appointed 
in this manner. 

" 2015 USCO Hearing, oral testimony at 2:16:23 (statement of Rep. Dr. .Judy Chu, Member, H. Comm, on 
tlie .Judiciary) (“1 think most people are surprised when they learn that our nation’s Copyright Office is 
housed under die Library of Congress, because the missions are so different."). 

As discussed at tlie hearing, information technologv’ is governed according to central Libran^ processes 
and priorities, althougli the CopvTiglit Office’s needs are distinct. Copyriglit Office staffing allocations and 
pay are subject to the Library’s decisions and rules. The Library's salaries for top officials throughout the 
agency are considerabl} lower than salaries for comparable positions in executive agencies, including for 
cop5Tight officials at the U.S. Patent and Trademark Office. 

As Lisa Dunner, speaking on behalf of the American Bar Assodation Section of Intellectual Property 
Law, noted, ‘'there is an inherent conflict of interest in having the Library sign off on and control 
regulations formulated by the Office, especially since the Library', like other libraries, often takes 
position[s] on poliw matters that are the subject of the Office’s studies and rulemaking proceedings.” Fd. 
at 0:49:21; see also id. (written statement of Lisa Dunner at 9*10, available at 
http://judicia1y.house.g0v/_cache/files/9614a33b-39fd-4b57-bo53-055362b611d4/du1n1er- 
testimonj'.pdf) (voicing concern oiw potential conflicts of interest regarding copvTight issues). 

This is not a new concern; instead it has been voiced bv' some in the copvTight comrniuiity for' decades. 

Sec, e.g., Copyright Reform Act of 199$: Hearing on H.R. Hgj Befot'e the Siibcomm. on Tntell. Prop. & 
Jud. Admin, of the H. Comm, on the Judiciary, 103d Cong. 118 (1993) (statement of Steven . 1 . Metalitz, 
Vice President & General Counsel, Information Industry Association) (“[W]e think it is time for Congress 
to consider severing the link between effective copvTight protection and the acquisitions objectives of tlie 
Library. Those are important objectives, but vve siniplj' don’t feel that a creator’s right to obtain effective 
copyright protection should depend on how quickly he or she gives a free copy of the work, or two free 
copies of the work, to the Library of Congress.”); see also 2015 USCO Hearing (written statement of Keith 
Kupferschmid at 6-7, available at http://judiciary.house.gov/_cache/files/998864fa-c779-494d-998e- 
44859ec39iia/kupferschmid-siia-testiinony.pdf) (stating that many newspapers no longer register their 
works because the Libraiy continues to require microfilm copies when newspapers 110 longer' use 
microfilm, thus making I'egisti'ation a financial and administrative burden). 


4 



114 


Countless Members of Congress, the Department of Justice, the Department of State, the 
United States Trade Representative, the Department of Commerce and, most recently, the 
Intellectual Property Enforcement Coordinator, have turned to the Copyright Office to 
interpret and advise on copyright legislation, litigation, trade agreements, and treaties 
arising under the Copyright Act and related provisions of Title 17. An independent agency 
would be free to serve all branches of government without political restraint, including 
especially through expert studies and congressional testimony. It could lead, participate 
in, or analyze issues relating to a variety of international meetings and negotiations, not 
only assisting the President in representing the intellectual property interests of the United 
States, but also assisting Congress in assessing the impact and implementation 
requirements for domestic laws. And, an independent agency could ably carry out 
executive functions (such as registration and rulemakings) without the complications that 
arise from being organized in the Library and treated for certain purposes as a legislative 
branch entity. 

As explored at the hearing, an independent copyright agency would also give Congress 
something it has never had before, a dedicated agency that is capable of absorbing more of 
the detail and administration of the copyright code. ^5 jhis is a considerable advantage for 
a law that is both critical to the economy and invariably complex, not only for individual 
members of the public, but also for the many authors, businesses, and public interest 


We should recognize that, over the years, the Library' has offered a form of shelter to the Copyright 
Office wth respect to its legal work and policy analyses, and that multiple Librarians have exercised a 
largely hands-off approach with respect to tliis portion of the Register's portfolio. Tliis deference helped 
the Copyright Office “to be an independent voice for ensuring balanced treatment of copyright-related 
matters.” The Omnibus PateTit Act of Heariuy onS. iy6i Before theS. Comm, on the Judiciary, 
104th Cong. 18 (1996) (statement of Marybeth Petei's, Register of Copyrights, quoting a letter to Sen. 
Hatch from the lihraiy, book piihllshing, and scholarly coniniunlties) (“1996 Hearing”). The same tesult 
can be achieved creating an independent agency, albeit one with greater responsibilities and 
safeguards appropriate to the digital age. 

’s See, e.g., 2015 USCO Hearing, oral testimony at 1:19:56 (statement of Lisa Dunner) (“if the CopjTight 
Office had more autonomy and was given more control over its own rules and regulations 1 think it would 
have great improxements to the Act ... if the Copyright Office had the strongest voice where its rules and 
regulations were given more deference it would ultitnateij'help to clear up the Act.”); see aho Sandra M. 
Aistars, The Next Great Copyright Act, or a New Gtvat Qypyright Agency? Re.^ponding to Register 
Maria PallanteS Mange.^ Lecture, COUTM. J. L.OFL. &THF. ARTS at 304 (forihcoining 2015) (entered into 
the 2015 USCO Hearing record by Rep. Nadler) (noting that “empowering an entity to exercise 
appropriate regulatory' authority could serv'e an important role and reduce the need for and scope of 
legislative action”). 

The possibility' of using regulations to improve copyTight law has been considered since the beginning of 
the copyTight I’eview process, and before. Sec The Register's Call for Updates to U.S. Copyright Law: 
Hearing Before the H. Suhcomm. on Cowts, Tntell. Pnyp., & the Internet of the H. Comm, on the 
Judiciary, iistli Cong. 35 (2013) (incorporating The Next Great Copyi'ight Act Manges lecture) (“As more 
tlian one professor has noted, the Office has had very little opportimity' to apply its expertise, leading 
Congress to write too much detail into the code on matters that are constantly changing, such as economic 
conditions and technology .”). 
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organizations that must regularly navigate and apply it. Moreover, creating an 
independent agency does not necessarily preclude later steps, for example, congressional 
consideration of an Intellectual Property Office, along the lines of previous congressional 
thinking on this subject.^^ 

Although the Copyright Office is a small operation and would be a rather small agency, we 
see this as a significantbenefit. An independent agency configuration would allowthe 
Copyright Office to operate in a lean and innovative manner that befits the innovative 
needs of the copyright system. The Copyright Office could control its own budget and apply 
its fees in a targeted manner that does not dilute its mission or statutory duties. It could 
also harness synergies from across the government. For example, in the federal 
government today, there is no reason that the Copyright Office could not share or purchase 
services from other agencies, including office space, financial systems, cloud services, and 
other needs. At the same time, the Copyright Office would be much better able to harness 
the considerable talents of the copyright community, particularly when investing in the 
enterprise architecture, data management strategies, and business-to-business services 
that copyright stakeholders require. 

Congress is in an exciting situation here. It has an opportunity to position the Copyright 
Office to act nimbly and efficiently, and in doing so to facilitate the extraordinary digital 
economy of the United States. As the witnesses noted, a well-functioning Copyright Office 
that is able to effectively service its constituents would produce significant benefits to the 
United States, including by generating "a large number of new copyright transactions,"^^ 
"more licensed projects, "i® and "increased registration[s].'’i® In short, a "properly- 
functioning Copyright Office would be just a huge boon to the U.S. economy, to the creative 
community, and certainly to the public."2o 

Although the costs of a small agency are difficult to assess, they are surely manageable, 
especially when considered with the possibility of new fee models.21 At Congress’s 
direction, my staff and I would be pleased to create and submit a summary of other 
financial considerations. Otherwise, at this very early stage in the discussion, we would 


See Omnibus Patent Act of 1996, S. 1961, 104th Cong. (1996) (legislation that would have established a 
single government corporation to formulate policy and administer patents, trademarks, and copyrights) . 
Senator Hatch stated that it would be difficult to increase the Copyright Office’s executive pow ers, given 
its current “anomalous position in the legislative branch.” 1996 Hearing, at 2 (statement of Sen. Orrin 
Hatch, Chairman, S. Comm, on the Judiciary). 

2015 USCO Hearing, oral testimony at 1:34:30 (statement of Robert Branneis). 

Id. at 1:34:42 (statement of Nancy Mertzel). 

Id. at 1 :35:o4 (statement of Lisa Dunner). 

Id. at 1:35:17 (statement of Keith Kupferschmid). 

Id. at 1:04:39 (witnesses discussing potential fee differentiation). 
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observe that any new plan should accomplish three things: (1} it should codify Congress's 
decision regarding leadership and reorganization; (2} it should include an effective date for 
any change as well as a transition period for operations; and (3} it should require agency 
leaders to commission and present short-term and long-term priorities and investment 
justifications, including on such issues as office space, data centers, staffing priorities, and 
urgent IT expenditures . 22 We know that other agencies and businesses in the copyright 
and technology sectors, which are extraordinarily talented and forward-thinking, have 
already expressed an interest in helping and would be invaluable to leaders undertaking 
these processes. 


Creating a Sub-Agency 

Some have suggested that the Register could be a Presidential appointee within a sub- 
agency of the Library of Congress. This approach would be an improvement over the 
current structure. For example, it would help with certain accountability issues, 2 ^ and it 
would presumably provide the Register with more of a voice in appropriations requests, 
technology investments, and other management decisions that affect Copyright Office staff. 
However, this model would leave other concerns unresolved. The Librarian would remain 
the constitutional head of the agency and the copyright system, and the Register would not 
necessarily have autonomy over copyright policy and regulations.^^ The Register also 
would not be able to appoint inferior officers — for example, judges on a small copyright 
claims court, if Congress decided to create such a body — because the Register would not be 
considered a Head of Department for purposes of the Appointments Clause.^s These 
positions would instead be accountable to the Librarian, and, perhaps more to the point, it 
would unambiguously make the Librarian, and therefore the entire Library of Congress, 
part of the executive branch. 


22 Tlie question of funding has arisen throughout congressional discussion of the Copyright Office, with 
Members stating that the Cop5Tiglit Office should be fully fimded. See, e.g., U.S. Copyright Office: 
Hearing Before the Suhconim. on Courts, Intell. Pix>p., & the Internet of the H. Comm, on the Judiciary, 
113th Cong. 25 (2014) (“2014 USCO Hearing”) (statement of Rep. John Conyers, Jr., Ranking Member, H. 
Comm, on the Judiciarv) (“And most importantly, a strong copy right system requires that we fully fund 
the Copyright Office, and in that regard the Chairman of this Committee, Bob Goodlatte, joins me in 
supporting that idea.”). More specifically. Members ha\’e inquired about the need for funds for the 
Copyright Office’s TT needs, including the scoj)e of necessaiy funding. See, e.g., id. at 44 (statement of 
Rep. Jerrold Nadler, Ranking Member, Subcomm. on Courts, Intell. Prop., &the Internet). 

2015 USCO Hearing, oral testimony at 1:21:36 (statement of Keith Kupferschmid) (noting that a 
presidential appointment would help with transparency and accountability^- 

Lisa Dumier, speaking on behalf of the American Bar Association Section of Intellectual Property Law, 
obsen ed that the “Librarian’s broad authority over Copyright Office functions is problematic on multiple 
levels,” including because the Librarian need not be a copyright expert. Id. at 0:49:11. 

-5 Sec, c.g., Fntercollcgiate Broad., 684 F.3d 1332 (discussing Appointments Clause issues, including that 
Heads of Departments may appoint inferior officers). 
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In general, Congress could indicate its preference that the Library remove the sub-agency 
from central Library priorities and workloads, especially if these would present a legal or 
practical conflict, i.e., participating in Library committees regarding acquisitions strategies 
or budget needs. This would be helpful because Copyright Office staff are frequently called 
upon to support the Library's broader mission, including participating in agency-wide 
protocols and projects that have little to do with administering the Copyright Act. 

Nonetheless, in a sub-agency, it would still be the case that the Librarian could, in his or her 
discretion, exert influence or control over the Register’s management or policy decisions. 
This is not necessarily an unusual dynamic within large or cabinet-level agencies, but in 
this case, where the Librarian's primary duty is always going to be the agency's mission as 
a library, it would be difficult for Congress to protect against either a real or potential 
conflict of interest.26 Congress could not enact a legal wall between the two parts of the 
agency, as is sometimes done to deal with potential conflicts of interest within an 
institution, because this would effectively remove the Librarian from the very role he or 
she is constitutionally responsible for as the agency head. It is therefore difficult to imagine 
how a sub-agency would stabilize or solve the current problems for very long. 

Considering the Department of Commerce 

Although witnesses spoke against the possibility and the Copyright Office does not 
recommend it, Congress could relocate the Copyright Office to the Department of 
Commerce as a sibling to the U.S. Patent and Trademark Office. This would ameliorate 
constitutional concerns and combine the administration of intellectual property laws under 
one roof. Congress would need to be clear about the longstanding policy role of the 
Register, which otherwise could be compromised or even eliminated, as the case may be, 
depending on how reporting lines are established. 


Although the Librarian selves at the pleasure of the President, Librarians ha\e enjoyed lengthy careers 
and tenures in modern times. Current Librarian of Congress James H. Billiiigtoii was appointed in 1987 
by President Reagan, and former Librarian Lawrence Quincy Mumford sen ed from 1954-1974. 
Additional!)’, wliile the President has the power to remove the Librarian, tliis has happened onlv’ rareh\ 
See About the Librarian, Previowi Librariana of Congress, George Watterston and John Silva Meehan, 
available at http://wwvv.loc.gov/about/about-the-librarian/previous-librarians-of-congress/george- 
watterston/ and http://wwvv.loc.gov/about/librarianoffice/iTieehan.html (upon election to the 
presidency, both President Andrew .Jackson and President Lincoln removed the Librarian of Congress). 

See 2015 USCO Hearing, oral testimony at 2:25:23 (statement of Rep. Hakeem Jeffries, Member, H. 
Comm, on the Judiciary) (asldng whether placing the Copyright Office within the Department of 
Commerce or combining it with theU.S. Patent and Trademark Office would present “incompatibility 
problems”); id. at 2:25:52 (statement of Nancy Mertzel) (noting that placing the Copyright Office in the 
Department of Commerce or incorporating it into the U.S. Patent and Trademark Office “feels a little bit 
like back to the future because it came up twenty-two years ago,” and fuithei’ noting that patents, 
trademarks, and copyrights have very- different legal schemes, and combining them would cause funding 
challenges). 
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On a different point, Congress would want to consider whether the copyright law itself 
would be lost or compromised in an agency as large as Commerce — specifically whether 
administrative and policy priorities would be subsumed. And, while Congress [and for that 
matter the Department of Justice) would still have access to a Copyright Office located in 
the Department of Commerce, the Copyright Office's views would not be independent. 
Rather, its policy advice and legal interpretations would be subject to the coordination, 
clearances, and, as applicable, restraints that are normal for executive branch officials. This 
would fundamentally change the role the Copyright Office has always played in the 
copyright system generally and with Congress specifically. Additionally, as former 
Register Marybeth Peters noted when testifying two decades ago, copyright law and policy 
go beyond promoting commerce and, indeed, have "a unique influence on culture, 
education, and the dissemination of knowledge," and "may be slighted if . . . wholly 
determined by an entity dedicated to the furtherance of commerce. 

Honoring the Library of Congress 

We would also make a point that was not raised at the hearing. An independent agency 
would ensure the most flexibility to continue the Copyright Office's relationship with the 
Library of Congress, which is the beneficiary of mandatory deposit provisions administered 
by the Register as well as certain works submitted by authors and other copyright owners 
for registration purposes. Although both of these provisions must be recalibrated for the 
digital age, we can assume that they will continue to exist in some form. The Register and 
the Librarian will therefore need to continue to work together on regulatory parameters 
and practices, either informally or through statutorily mandated committees or 
consultations.30 At the core, what we are recommending is that Congress codify the 
structure that many assume to be the case already, by conferring independent agency 


28 “Among other key duties, the Register ser\es as the principal ad^’iser to Congress on matters of 
copyright law and policy.” 2014 USCO Hearing, at 27 (statement of Rep. Howard Coble, Chairman, 
Subcomm. on Courts, liitell. Prop., & the Internet). The Copyright Office “provides expert c.op> right 
advice to Congress . . . and the Office recommends much-needed improv ements to the copyright system 
based on its research and analj^is.” 2015 USCO Hearing, oral testimony at 0:32:43 (statement of Rep. 
John Conyers, Jr., Ranking Member, H. Comm, on the JudiciaiyO- 

1996 Hearing, at 19, 24 (prepared statement of Man'betli Peters, Register of Copwights). 

3" Congress has already created statntor>' relationships between the CopjTight Office and other federal 
entities. For example, the Undersecretaiy’ of Commerce for Intellectual Piopeiiy' (who is also the Director 
of the U.S. Patent and Trademark Office), a Senate-confirmed advisor to the Pi esident on intellectual 
property', must by law “consult with the Register of Copyrights on all copjTight and related matters.'' 35 
U.S.C. § 2(c)(5) (2014). Likewise, the Register serv'es as a statutory advisor to the Intellectual Propertv' 
Enforcement Coordinator, a Senate-confirmed position that w'eis created hy Congress in 2008 and is in the 
Executive Office of the President. 15 U.S.C. § 8111(a), Cb)(3) (2014). 
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status on the Copyright Office and making it a partner with, rather than a subordinate to, 
the Library. 

The Library, of course, is a singularly important bibliographic institution known around the 
world for its unparalleled collections, curators, and scholars. Many Librarians and many 
Registers over the years have worked together appropriately and respectfully, to the 
mutual benefit of the public. Concerns about how to position the Copyright Office for the 
digital age certainly should not be framed as criticism of the Library. These issues more 
aptly reflect the unprecedented importance and complexity of the copyright law in modern 
times. 

Conclusion 

My staff and I are indebted to the Committee for its timely attention to the nation's 
copyright system, including the United States Copyright Office. It is a privilege to assist 
with the forward-thinking questions you are exploring and addressing. At your request, we 
would be pleased to provide additional documentation or analysis in support of the 
operational and policy views expressed above. 


Respectfully, 


A- 



Maria A. Pallante 

Register of Copyrights and Director 
U.S. Copyright Office 


cc: Hon. Bob Goodlatte 
Chairman 

U.S. House of Representatives, Committee on the Judiciary 
2138 Rayburn House Office Building 
Washington, DC 20515 
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Association of American Publishers' 

Statement Submitted for the Hearing Record 
House Judiciary Committee 

Subcommittee on Courts, Intellectual Property, and the Internet 
March 5, 2014 

Hearing on “The U.S. Copyright Office: Its Functions and Resources" 
February 26, 2014 


Introduction 


Tlie inescapable takeaway from the House Judiciary Committee’s ("Committee") 
hearing on "The U.S. Copyright Office; Its Functions and Resources” is that, whatever other 
action the Committee may pursue based on the evidentiary record at the conclusion of its 
comprehensive review of U.S. copyright law, modernizing tlie Copyright Office is an urgent 
priority. Such change is necessary to realize the full potential of a fair, efficient and effective 
copyright system that benefits American society as a whole. In particular, the Copyright Office 
must be modernized in three key ways: (1) its information technology (IT) infrastructure must 
be updated; (2) its budget must be increased to ensure adequate staffing and capacity to make 
capital improvements; and (3) perhaps most importantly, the Register of Copyright, as the head 
of the Copyright Office, must be given greater authority over its internal operations and 
external policy decisions. 


The imbalance between the numerous important responsibilities of the Copyright 
Office and its budgetary and IT constraints is well-documented, as are the practical problems 
tliat arise from this imbalance.’ It is also clear that the creative industries, individual artists, 

' Th« Association of American Publishers (AAP) represents nearly 450 publishers, ranging from major 
commercial book and journal publishers to small non*profit. university, and scholarly presses (for more 

^ See generally. The U.S. Copyright Office: lu Functions and Resources: Hearing Before the H. Cofntn. on the 
Judiciary. 114th Cong. (2015^ (Testimony of Software and Information Industry Association) (hereinafter S/M 
Testimony): The (J.& Copyright Office: Its Functions and Resources: Heariyig Before theH. Comm, on the Judiciary, 
I14th Cong. (2016) (Testimony of American Intellectual Property Law Association): The U.S. Copyright Office: Its 
Functions and Resources: Hearing Before the H. Comm, on the Judiciary, 114tk Cong. (2016) (Testiniony of 
Professor Robert Brauneis): The US. Copyright Office: Its Functions and Resources.- Hearing Before the H. Comm 
on the Judiciary. Il4th Cong. (Testimony of Lisa Duimer); Oversight t^the U.$. Copyright Office: Heariitg 
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innovative businesses and the broader public would all benefit from a fully-staffed Copyright 
Office that manages its own budget and uses modern IT more suitable for copyright-related 
transactions than those that primarily concern the archival-oriented mission of the Library of 
Congress. Making such improvements will no doubt increase the efficiency of the Copyright 
Office’s operations. However, while increased efficiency of registration, recordation and other 
operations is necessary for a robust, 21^’’'^ century-creative economy,'^ it is not sufficient to fully 
“promote the Progress of Science and the useful Arts”^ in the digital age. 

The Association of American Publishers (AAP) appreciates this opportunity to place its 
views in the hearing record regarding the third (and, in our view, most essential) area of needed 
modernizing change— greater Copyright Office autonomy. Specifically, establishing the 
necessary and appropriate authority of the Register, as head of the agency responsible for 
administering the copyright system, to control its budget, IT, and policy decisions is 
fundamental, not just to the Copyright Otfice’s efficient administration of the Copyright Act 
(“Act”), but also to its ability to support Congressional efforts to modernize the Act’s 
implementation. 

A Modern Copyright Office 

Over the past two years, this Committee has held numerous hearings to review the 
efficacy of the Act. One of the chief complaints throughout this process, from all stakeholder 
communities, has been the civil code-like complexity of the provisions of the statute."" This 


Before the Subcomm. on Courts, Intellectual Property, and the Internet of the H. Comm, on the Judiciary, 114th 
Cong. (8014) (Testimony of Register of Copyrights, Maria Pallante) (hereinafter Oversight 

Testimony); SITA, The Most Important and Immediate Copyright Refwmfor Congress: Modernizing the U.S. 
Copyright Office (Feb. 2015) (hereinafter SIIA Copyright Modernization Report). 

'' See id.; see also, Technological Upgrades toRegisti'ation and Recordatioyi Functions, Notice of Inquiry 78 Fed.Reg. 
17.722 (Mar. 22, 2013) (Comments of Association of American Publishers) 

Notice of Inquiry, 79 Fed.Reg. 2,696 (Jan. 15, 2013) (Comments of Association of American Publishers) 

OFFrCli, Rf.CI=Om'Ai^D Rl';COMMKN(.>ArJONSOFTHETECnNICALUPCRAI)BSSPEOlALPRO.IV';a'l'TKAM (Feb. 2015) 
htt p://c ooy r igh t.gov/' docs/tech ni caLiipgrades /usco -t echnicalupgrg des.ndf ( hereinafter J'echnical Upgrades 
Report 201J); COPYRIGHT OFFICE, ABRAHAM L. KaMINSTEIN SCHOLAR IN RESIDENCE, TRANSFORMING DOCUMENT 
rh:cohdat!on AT ihkUnctkd States CopyRfGHTOFFiCE (Dec. 2014) 

htLn://co;m-ight.gov/(3ocs/]'ecordnlion/retH)r(]ation-rer)orr.n(lf ( hereinafter Recordation Report 2014). 

^ U.S. Const. ART. I,§ 8, cl. 8. 

The Register's Call for Updates to U.S. Copyright Law; Hearing Before the H. Comm, on the Judiciary, 113th Cong. 
(Mar. 2013) at 2 (Testimony of Register of Copyrights) Register Pallante 2013 Testimony); A Case 

Study in Consensu.s Building: The Copyright Principles Project: Hearing Before the H. Comm, on the Judiciary, 
113th Cong. (May 2013) at 1-2 (Testimony of Professor Pam Samuelson) (hereinafter Prof Samwdson Testimony) 
(calling the current copyright law “patchwork quilt” and noting that the “length of the 1976 Act, as amended, its 
complexity, and the highly technical language in many provisions have become impediments to the law's 
comprehensibility^’); generally, Pamela Samuelson, et al.. The Copyright Principles Project: Directions for 

Reform, 25 BERKELEY TECH. L.J. 1175 (2010). 
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complexity makes copyright law practically incomprehensible to tlie average consumer and 
impedes its ability to adapt to the dynamic copyright ecosystem. The principal suggestion for 
remedying the complexity and adaptability issues inherent in the current Act, as advocated by 
the Register of Copyrights, user groups, academics, and copyright owners, is to clarify the 
meaning and application of its statutory text— possibly through targeted legislative action, but 
mainly through the ability of the Copyright Office to provide authoritative guidance that will 
help to explain the Act’s proper implementation while improving public awareness and 
understanding of the Act consistent with Congressional intent . ^ 

As demonstrated in the hearings addressing the “whack-a-mole” issue of online piracy, 
Section 108, fair use, and the making available right, the various provisions of the Act are 
effective manifestations of their underlying public policies only to the extent that they are 
meaningfully understood and implemented. In an era where new technologies have made 
copyrighted works instantly available and easily portable as well as re-mixable and shareable 
by millions of Internet users with a click of a button, the legal framework that establishes the 
“rules of the road” for this creative ecosystem must be clear and flexible.^ 

Achieving these goals requires a partnership between Congress and the Copyright 
Office, This partnership should reflect the same kind of division of labor that Congress has 
with other agencies and departments of the U.S. Government in establishing and 
implementing, respectively, national public policies through federal statutory laws. ^ Absent a 
clear grant of independent rulemaking authority to the Copyright Office, Congress itself will 
continue to bear the primary burden of having to use the often difficult and cumbersome 
legislative process to refine the language of detailed statutory provisions in order to address the 
new particularities of their application. By granting the Copyright Office broader substantive 
rulemaking authority, Congress could instead focus on updating and streamlining the Act 
through a framework of general principles and leave the detailed application of the statute to 
the Government’s substantive and administrative copyright experts— the Copyright Office- 
subject to continuing Congressional oversight. 

Independent rulemaking authority that eliminates the need for the Register to seek 
approval from the Librarian of Congress, would allowthe Copyright Office to ensure the 


^ See id.; see also, Maria Pallante, The Next Great Copyright Act, 36 COLUM. J.L. & ARTS 315, 323 (Spring 2013) 
(stating that “we need a clearer copyright act for a rather simple reason: more and more people are affected by it”); 
Prof. Samuelson Testimony, supra note 4, at 2 (urging that ‘'now that this law applies to virtually everyone and to 
online activities that pervade modem life, it needs to be more comprehensible.”). 

‘ Register Pallante 2013 Testimony, supra note 4, at 2 (noting that “the next great copyright act.-vdil need to be 
more forward thinking and flexible than before” and that the “law also should be less technical and more helpful to 
those who need to navigate it.”). 

^ Id. at 3 (stating that the “statute has become too detailed and less nimble, and could be more useful and flexible if 
certain aspects were handled administratively.”). 


3 



123 


responsiveness of the Act to owners and users of copyrighted works as well as intermediaries. ^ 
Instead of gathering stakeholder input and issuing legislative recommendations that may take 
years before Congress acts upon them, if evei^® (likely, well-behind the pace of technological 
change within the copyright industries), the Copyright Office could conduct detailed public 
rulemakings to update the application of the statute in a more participatory, transparent, and 
timely manner than can be achieved through the legislative process. Among the many 
benefits of this approach, granting the Copyright Office this authority to set rules of nation- 
wide application and issue official interpretations of the Act entitled to Chevron defercnce^^ 
would undoubtedly provide a more stable environment for creation and innovation. 

To be sure, Congress and the courts each play a critical role in developing and 
interpreting U.S. copyright law. Providing the Copyright Office with substantive rulemaking 
authority does not diminish the importance of these roles. Rather, this change will ensure that 


^ AAP uses the term "intermediaries” to refer to entities that may not create, own or use copyrighted works, but 
play integral roles in producing, distributing, displaying, making available and otherwise proidding access to 
copyrighted works. 

^‘^For example, while some of the details of Section 108 remain relevant to analog copies of copyrighted works, 
many of the details in this exemption are not applicable to digital works (Preservation and Reuse of Copyrighted 
Works: Hearing Before theSuhcomni. on Courts, Intellectiud Property, and the Internet of the H Comm, on the 
Judiciary, 113th Cong. (Apr. 2014) (Statement of AAP) (hereinafter AAP Section 108 Statement) 
h i ;tp;/'/ ww , P v;bU ?he r s ,crg/„att&c h in^ntV d oc$/ co p v nght,.i?<?lic Y /brphanwb r k §h^a n»giPdf). in 2006, in an early 
attempt to modernize just this discrete provision of the Act, the Copyright Office (in con,junction with the Library 
of Congress) conducted an extensive study to assess how to update Section 108. In 2008, the Copyright Office 
issued its recommendations for amending the statute to implement beneficial changes. SECTION 108 Study Grp., 
The Section 108 Study Group Report (2008) http ://www.sectlonl0 8.gQv/ index.htmI. Seven years later, despite 
widespread acknowledgement that Section 108 is out-of-date, Congress stiU has not updatedthe statute. This 
situation could be avoided by granting the Copyright Office greater substantive rulemaking authority to 
promulgate new rules for applying Section 108 in light of technological change. 

^ ^ In a number of AAP’s previous statements submitted to the IP Subcommittee during the course of its review of 
the Copyright Act in 2013-2014, AAP encouraged Congress to expressly authorize the Copyright Office to work 
with stakeholders to develop more flexible and nimble solutions than could be achieved through legislation alone. 
See e.g., AAP Section 108 Statement, supra note 9, at 20 (proposing tliat, "to the extent that any efforts to update 
Section 108 or address orphan works or mass digitization would need to be responsive to legal and market 
development.s, AAP encourages Congress to author high-level, principles-based legislation and authorize the 
Copyright Office to provide nuance for implementing any new laws through rulemaking proceedings.”); The Scope 
of Fair Use: Hearing Before theSubcomm. on Courts, Intellectual Property, and the Internet of the H. Comm, on the 
Judiciary, 113th Cong. (Feb. 2014) (Statement of AAP) (hereinafter AAP .Foir Use Statement) 
bttD://w~Aw/. Tiubiishers.org/. .att;u’hments/docs/(;fu)vrigbu uoliev/aa Drairusephs2614.pdf (.suggesting that 
Congress "consider directing the Copyright Office to: (1) provide guidance as to the relationship between specific 
limitations and exception and fair use; (2) engage stakeholders in the development of balanced best practices for 
fair use: and (.3) explain the distinction between ‘transforming' a work as an act of fair use and ‘transforming’ a 
work in the creation of a ‘derivative work.’”). 

Chev7-on deference is a fundamental principal of federal administrative law established by the U.S. Supreme 
Court in Chevron USA., Inc. v. Natural Resources Defense Council Inc., 4G7 U.S. 837 (1984), which controls 
judicial T'eview^ of a federal agency's construction of the statute which it administers. Where Congress has not 
"directly spoken to the precise question at issue” in a ease, a comT must defer to the agency’s interpretation of the 
statutory language at issue, unless the interpretation is unreasonable. 
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each branch of government contributes its efforts to shape copyright law in the most efficient, 
effective and appropriate manner. 

Without question, Congress must establish the fundamental rights and responsibilities 
that create a balanced copyright law. History has shown, however, that it is impractical for 
Congress to conduct detailed public hearings and legislative amendment processes every time 
a new technology or business model challenges the current application of the law. With 
independent rulemaking authority, the Copyright Office will be able to quickly coordinate 
public roundtables, develop a robust and transparent evidentiary record through public notice- 
and-comment proceedings, and issue authoritative guidance to provide nation-wide stability in 
the interpretation and application of a principles-based copyright law. 

Furthermore, courts will remain on the front-lines of teasing out ambiguities in the 
copyright law as they resolve disputes between individual parties in specific factual contexts 
on a case-by-case basis. Granting the Copyright Office rulemaking authority would, however, 
help to relieve the current pressure on courts to create new de facto exceptions and limitations 
to address perceived ambiguities or gaps in the undcrlyinglaw. Where important ambiguities 
are identified, the Copyright Office's ability to promulgate authoritative statutory guidance will 
help federal courts to apply copyright law in a more consistent and up-to-date manner.^^ 
Moreover, by clarif^ng the Copyidght Office’s rulemaking authority, courts will be able to rely 
on established case law to more accurately ensure that the Office does not overstep its 
rulemaking authority. 

In these ways, strengthening the Copyright Office will bolster the role of Congress and 
the courts and increase the benefits of the U.S. copyright system for all of society. 

Long-Term Change 

AAP is in general agreement with the Software and Information Industry Association 
(SIIA) that Congress should take immediate steps to begin modernizing the Copyright Office as 
an essential prerequisite to considering major, substantive, legislative actions to revise the 
Copyright Act. Modernizing the authority and functioning of the Copyright Office, on its own, 
will improve the efficiency and efficacy of the U.S. copyright system. Moreover, as explained 
above, the level of detail required in any legislative revision of the Act will depend upon the 
degree of substantive interpretative and rulemaking authority granted to the Register. Thus, 

^■’As noted in AAP’s statement following the IP Subcommittee's hearing on Fair Use, “the inconsistent output of 
the Judiciary [with respect to fair use], as well as the evolution of copyright-related technologies and the ubiquity 
of copyrighted works in our daily live.s, make it clear that copyright owners, users, and courts would all benefit 
from guidance, at a national level, regarding the appropriate application of the fair use doctrine in practical terms.” 
(emphasis added). AAP suggested that Congress expressly authorize the Copyright Office to issue such guidance. 
AAP Statement on Fair Use, supra note 10. at 8. 
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modernizing the C opyright Office is the most essential reform for aehieving a copyright system 
that can maximize its benefits for all stakeholder communities well into the future. 


The Committee’s hearing indicated that there is a broad consensus regarding the nature 
of the major problems that need to be addressed in modernizing the Copyright Office in 
structural, operational, policy and budgetary terms. However, the hearing also made clear that 
there are competing options to be considered for addressing each of these problems.^^ Each 
potential solution will require an efficient and effective process to articulate its nature and 
scope. Such a process will also be critical to evaluating the respective merits of the defined 
solutions, including their broader potential impact across problem areas they may not have 
been specifically proposed to address. 


While AAP does not yet have a particular position as to the best structure’^ for a modern 
Copyright Office, we endorse SIIA’s call for Congress to "authorize a study” to address this 
question within "nine months after the date Congress” approves the study.^^’ Congress has 
recently entrusted such independent studies specifically to the National Academy of Public 
Administration^^ for a wide variety of government agencies/® including the Patent and 
Trademark Office.^® One particular advantage of having NAPA conduct this study is its 

For example, the SIIA Testimony liststhe following options, although there maybe others to consider as well: 

“(i) retaining the Copyright Office within the Library of Congi'ess while reducing the authority of the Library over 
the Office; (ii) moving the Copyright Office from the Library and making it a free-standing independent agency 
within the executive branch ; (iii) moving the Copyright Office to the PTO, thereby creating anew executive- 
branch U.S, Intellectual Property Office that resides within the Department of Commerce; or (iv) integrating the 
Copyright Office and the PTO, thereby creating a new executive-branch TJ.S. Intellectual Property Office, and 
making that agency a free-standing independent agency that resides outside the Department of Commerce.” SIIA 
Testimony, supra note 2, at 14, 

The question of the best "structure” for a modern CopjTight Office also includes whether the Office should be 
separated from the Library of Congress and, if so, whether it should be established as part of the Executive iJranch, 
either as an independent agency or an autonomous department within another agency, 

SIIA Testimony, note 2, at 14. 

^^NAPA’s website provides more detail about how the Academy conducts studies requested by Congress. NAPA, 
How We Work, httP:/A v ww^n apaw ash . org /about- us/hoWr;we-w^o rk.html (last visited Mai\ 5, 2015) (noting in 
particular that "the Academy has aunique status as a Congi*ossionalIy-chartercd institution that is largely exempt 
from the Federal Advisoiy Committee Act (FACA).According:to FACA,‘' any committee that is created by the 
National Academy of Sciences or the National Academy of Public Administration” is not considered an "advisoiy 
committee,” This, in turn, allows the Academy to act as a.truly "safe place,” where leaders in government looking 
to address management challenges can consult abvoadarray of stakeholders.”). 

In just the past year, NAPA has conducted studies at the request of Congress regarding federal agencies as varied 
as the; S ocial Security Administration 

('littn://A^w.nanawash.org/images/rcnorts/2014/2014_Ant i cinatingThcFiiturcSSA,pdf) : National Aeronautics 
and Space Administration (littn://\v'vvw.nana\vash.org/irnages/reporLs/2014/201.4 .. NASA,. h'xeciSum.ndf) : and the 
Department of Justice Civil Rights Division fh ttp:/7napa was h.o r g/ im aRes /report s/2 015/’DOJ-CRT--Repoit.pdf). 

' ^ NAPA. U. S. Patent and Trademark Office: Transforming to Meet the Challenges of the 21''~ Century 
(Aug. 2005) http://\vww.n;u)awash.0ig/imriges/roports/2005/0SUSPalentandTrademark0iTice.ndf ('explaining 
that "the House Appropriations Subcommittee oh Science 'State,Oommerce, and Justice asked the Academy to 
review the agency’s structure and business processes”iTd help ensure that[the]U.S. Patent and Trademark Office 
(PTO) [was] on a path to effectively achieve modernizatidh, and meet its challenges.”)- 
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previous comprehensive examination of the structure and functioning of the PTO, which 
would allow it to more accurately ^sess the restructuring options that suggest combining the 
Copyright Office with the PTO or establishing some operational interrelationship between 
these two government offices. 

While AAP is certainly open to other proposals for how various modernization options 
may be assessed and who should be assigned to conduct the assessment, it is likely that each 
will come with their own set of political or other drawbacks to be evaluated in terms of the 
expertise, resources, objectivity and timely execution they could bring to the task. In light of 
the record of Congressional confidence in NAPA’s ability to perform similar studies on 
budgetary, operational and governance issues for a variety of federal entities, authorizing 
NAPA to conduct the study may well be Congress’s most expedient and reliable path to achieve 
the predicate evaluations necessary to determine the best actions that Congress should take in 
deliberately shaping the future of the Copyright Office.^‘^ 

Short-Term Action 

Conducting the study and implementing a comprehensive restructuring of the 
Copyright Office, if recommended, will take time. While incremental changes to increase the 
autonomy of the Copyi'ight Office over its IT system, budget and rulemaking authority would 
no doubt benefit copyright owners, users, intermediaries and the public at large— not to 
mention the short-handed and under- resourced Copyright Office staff— AAP cautions 
Congress not to undertake superficial changes in the short-term at the expense of more 
deliberative changes necessary to the long-term success of the Office. 

To the extent Congress believes it may be necessary and appropriate to advance 
specific interim measures while methodically exploring its overall options for modernizing the 
Copyright Office, the most impactful and beneficial change would be to move forward with 
legislation to make the Register of Copyrights subject to Presidential appointment and Senate 
confirmation. Doing so would clearly establish the Register’s authority, independent from the 
Librarian of Congress, to issue substantive regulations and guidance to administer and 
interpret the Act in the best interest of all beneficiaries of copyright. If, however, there are 
significant concerns regarding the legal and practical implications of such a change, further 
review of the consequences of changing the Register’s status in this manner could be evaluated 
in the comprehensive restructuring study. 


■'‘‘Any study, conducted by NAPA or otherwise, should take into account the significant body of recent materia] 
the Copyright Office has already compiledthat addresses its IT, budget £ind rulemaking authority among other 
areas to improve its functionality. See generally, Technical Upgrades Report 2015, snpra note 2; Recordation Report 
2014, supra note 3, 
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Conclusion 

AAP appreciates this opportunity to give the House Judiciary Committee the publishing 
industry's perspective on the importance of ensuring that the Copyright Office is fully- 
equipped to administer and interpret the Copyright Act so that its benefits are fully realized in 
a modern creative economy. Housing the Copyri^t Office within the Library of Congress may 
have made sense in the 1800s, when hard-bound books were the primary works registered for 
copyright protection as well as the chief items at issue in building the Library of Congress’ 
collection of cultural resources. Today, however, the Copyright Office must do so much more— 
from creating an efficient, digital copyright registration and recordation database suitable for 
works from video games to eBooks, to advising everyone from Congress to various 
international bodies to millennials about the proper application of U.S, copyright law. 

To enable the Copyright Office to meet these new and growing responsibilities, AAP 
encourages Congress to consider authorizing a study by NAPA to determine how to restructure 
the Copyright Office to promote a fair, effective, and efficient copyright system. Such a system 
is essential to the growth of the U.S. economy, the promotion of the arts and sciences, and our 
nation’s cultural heritage. Achieving this goal initially requires granting the head of the 
Copyright Office the same degree of authority in the interpretation and application of the 
Copyright Act that the leadership of other federal agencies and departments have with respect 
to the areas of federal statutory law entrusted to their respective administration. We look 
forward to continued engagement with the Committee on this issue and how it relates to other 
areas of potential copyright reform. 


Respectfully Submitted, 




Allan Adler 

General Counsel & Vice President for Government Affairs 
Association of American Publishers 
455 Massachusetts Ave. N.W., Suite 700 
Washington, DC 20001 
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U.S. HOUSE OF REPRESENTATIVES 
COMMITTEE ON THE JUDICIARY 

Statement of Mary Rasenberger on Behalf of the Authors Guild 
In Response to the February 26, 2015 Hearing on 
“The U.S. Copyright Office: Its Functions and Resources” 

Submitted March 9, 2015 

'llx; Authors Guild submits this Statement in response to the Committee’s recent I Icaring 
on the Functions and Resources ot tlie U.S. Copyright Office (tlie “Hearing”). The Guild and its 
predecessor organization, the Authors T.caguc of America, have a 100-yca.r history of contributing to 
debates before Congress on tlie proper scope and function of copyright law. VVitli a membership of 
over 9,000, the Authors Guild is the nation’s largest and oldest professional authors’ organization. 

'Ihc I learing’s centrality to the Committee’s broader goal of copyright refonn was reflected 
tliroughout the testimony and in many of dae Members’ questions. The Authors Guild submits 
these comments in response to issues raised at the Hearing on Copyright Office autonomy, funding 
fur Copyright Office modernization, and a Small Copyright Claims Court. These comments are 
intended to supplement the statement The Authors Guild submitted to the Subcommittee on 
Courts, Intellectual Property, and the Internet on November 12, 2014, attached here as Appendix A. 

As Chainnan Goodlatte said in his statement at the hearing: “America’s creativity is the em^ 
of the world and the Copyright Office is at the center of it.” American authors and the American 
people need and deserve a Copyright Office drat can keep pace with their remarkable creative 
output. As the witnesses described at the hearing, copyright is an important part of our economy; 
and it is also essential to our evolving culture and progress as a nation. 

1. Copyright Office Autonomy 

Both Members and witnesses at the I learing agreed that the Copyright Office needs greater 
operational, financial, technological and nile-maldng autonomy from die Librar}^ of Congress. We 
agree fully. The most immediate concern perhaps is to separate the Office’s technology from the 
Library-’s IT systems and upgrade it to create a flexible, interactive, user-friendly system required tor 
a 2F‘ cenrury Copyright Office. As a 24/7 e-service platform, which is misted to keep digital deposit 
copies secure, the Copyright Otfice’s has unique IT needs within the Library^ and those needs are 
not being adequately met. 
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The (x)p)Tighr Office also needs autonomy and authority to promulgate regulations on its 
own. Copyright law has become increasingly complex in recent years due to the rapidly evolving 
technologies used to create, distribute tmd enjoy copyrightalile works. Congress cannot legislate for 
each new technology; they change too fast. like the Section 1201 exceptions that are reviewed by 
the Copyright Office every 3 years, many parts of the copyright law could use updating on a more 
regular basis than Congress could do in the best of circumstances. The Copyright Office is far 
better equipped than Congress to handle technical copyright issues that require deep copy right 
expertise and sttidy to tully understand. Moreover, tlie Copyright Office should have the autliority- 
to issue its own regularions; they should not be issued by the 1 .ilDrarian of Congress, who is not a. 
copyright expert and not required to be a copyright expert. It miglit have made sense to have the 
I.ibrarian sign off on copyright regulations a hundred years ago when copyright law was a. relatively 
simple matter, but tliat is not taie today. Copyright law has become a highly complex field requiring 
years it nor decades of practice to master, and even then it is constantly changing, requiring 
continuous learning. Aside from the potential conflict of interest noted in our November statement 
and by the witaesses, tlie Librarian of Congress simply cannot be asked to fully understand and keep 
abreast of all of the copyright issues that i-night come before him or her. 

It is also crucial for tlie Office to have autonomy with respect to its budget. Its needs, which 
have increased due to years of neglect, should not have to compete with the very different priorities 
of the rest of tlie Library^ 

Approaches for Achietdns, Autonomy 

At the hearing there was no consensus as to the best way for the Office to achieve 
autonomy. Because this is such a complex issue, involving coiistimtional issues with no single, clear 
solution, rlic Authors Guild believes flic Register of Copyrights should be given time to solicit 
recommendations from stakeholders and experts on die Office’s most fitting place in tlic 
government staicmre. 

Of the proposals discussed at the hearing, the .Authors Guild believes that the independent 
agency model is tlie best. Most imporfcmtly, tlie Copyright Office must be given independence. It 
should not be moved to another existing agency where the same or similar issues will arise. 
Specifically^ tlie Autliors Guild urges Congress not to move tlie Copyrnght Office to the United 
States Parent and Trademark Office (“USPTO”) simply because, like parents and trademarks, it is a 
form of intellectual property\ Copyright is a very?- different kind ot intellectual property?, witli 
different constiruenrs and different concerns. Copyright does not belong in the USPTO or anywhere 
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in the Department ot (Commerce. The USPTO serves industry iind corporate entities; its users’ 
interests largely relate to business and commerce. Tlie Copyright Office, on the other hand, 
pnm'.irily ser^’es individual creators and users of copyrights whose interests primarily are in the arts 
and humanities. It is true that the copyright industries contribute significantly to the nation’s 
economy, as the witnesses testified; vve arc a nation that excels in the creative arts and sciences. But 
copyrighted works prowde far more than measurable dollars to the economy and culture. 
Copyrighted works provide learning in the form of textbooks, literature, motion picture, and 
computer software: and tliey provide culture, entertainment and joy tlirough music, film, arts iuad 
novels. These benefits arc immeasurable. If the Copyright Office were a placed in the Commerce 
Departnaent, these important cultural and educational aspects of copyright law' risk getting buried. 

Moreover, moving the Copyright Office to the USPTO would merely replicate the current 
structural challenge tlie Copyright Office faces as part of die Library of Congress; namely, die 
Office’s lack of authority' to issue its own regulations about the interpretation of copyright law, an 
essential policy function of the Copyright Office. A Copyright Office with independence and 
increased regulatory authority’ would help ensure that our copyright law keeps pace wndi 
technological developments. Placing the Office widiin the PTO would undemiine this goal and 
merely reproduce the circumstances that warranted the Hearing in the first place. 

Cop^tighr cannot compere financially with rhe trademark and patent community. Again, 
because copyright production is as much about promoting learning and culture as economics. Most 
of our members staiggle financially. They do not become authors to get rich; rather they are 
compelled to write iDCcausc they want to contribute to learning and culture. Our mcmlDers and the 
Copyright Office’s user base as a whole would not be well sen'ed if forced to compete witli the 
commercial intcrcsirs of trademark and patent owners. 

2. Funding for Copyright Office Modernization 

'Ihcrc was equally strong consensus at the I Icaring that the Copyright Office suffers from a 
lack of funding, and as a result, its services have failed to keep pace wutli technologt' and wuth the 
marketplace. Members and witnesses agreed that the Office needs an immediate injection of funds 
in order to hire the staff necessary to meet the increasing demands of its workload and to build an 
IT infrastructure capable of serving its technologically sophisticated twenty-first century customer 
base. 
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To iippropmtely serve creators, copyright: owners, and users in the digital age and to provide 
the nation wnth a robust, public, searchable record of copyrightworks tliat includes clia.in of title, it 
IS maperative that the Office have greater resources to improve its technology’ to bring it into the 
21st centun’ and to hire more staff. The current staff is extremely hard-working, but there are simply 
too few. I Icncc, there arc delays of up to tu-o years to obtain a record of a simple change of 
ownership or release of a security’ interest. Tliis can severely hamper business. It can also take 8-12 
weeks to obtain deposit materials which arc an integral part of the registration. *1 he certificate of 
registration alone does not describe die registered work; only a review of the deposit copy together 
with the certificate shows what was actually registered. 'Ihc wait for this part of the registration 
record robs victims of infringement from prompt enforcement of tlieir rights, and it can delay 
defendants’ ability to bring a fair defense. 

Members at the Hearing were rightfully concerned about how to allocate sufficient funds for 
(Copyright Office modernization. Recognizing the Office’s shortage of resources, (ihairmim 
Goodlattc asked the witnesses whether the funding gap should be addressed through increased 
appropriations, increased user fees, or a combination of both. There was no consensus among tlie 
witnesses, and the Authors Guild takes no position on how exactly the necessary- funds should be 
secured. 

Wdiat must be avoided, however, is a simple increase in Copyright Office user fees across the 
board. Nearly everyone in the country is a copyright owner and a potential customer of tlie 
Copyright Office; its sendees must remain affordable for all. Raising fees for individual customers 
would burden the copyright owners wlio choose to utilize the Office’s services and disincentivizc 
otlier individuals from using tliose services; it’s a blueprint for malcing tlie Copyright Office 
irrelevant to individuals. 

Ideally, modernization could be achieved exclusively tlirough increased appropriations, but 
understanding we do not live in an ideal world, if fee increases must be part of tlie solution, tlie 
Authors Guild recommends instituting a tiered fee structure that allows fees for individual creators 
to remain relatively affordable. For instance, the fees could difterentiate between rates for 
individuals and for corporations, apportioning more of the burden to corporate customers who use 
tlie Office in tlieir daily business practices — such as publishing houses, record companies and 
motion picture studios. 

The Autliors Guild also favors instituting a separate, reduced-cost tier of registration for 
individuals wishing to register their copyright simply for documentation purposes. This ty-pe of 
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registration would not earn* with it the presumption of copyright ownership that standard 
registration does, because it would not be carefully examined by Copyriglir Office staff Tt would 
'dlow individuals to record their works cheaply and efficiently imd would have the added benefits of 
increasing the thoroughness of Copyright Office databases, impro\dng search results for users, and 
further chipping away at the “orphan works” problem. It would not, however, provide the same 
presumption of copyrightabilit)’ and ownership accorded to regular registration. 

3. Small Copyright Claims Court 

At the I leafing, Representative Collins asked the witnesses about the effect a small claims 
pilot program would have on the current Copyright Office budget. The witiaesses agreed such a 
pilot program was key to tlie eventual adoption of a small claims court, but that it would further 
drain tlie already paltry resources of the Copyright Office. 

One ot the most pressing issues for indhfiduiU creators is the need for a small copyright 
claims court, and this project needs to be properly funded. For a copyright to mean anything, there 
must be an accessible enforcement mechanism. Widiout a real potential for enforcement, it is a 
fight without a remedy. The cost of obtaining counsel and maintaining a copyTight cause of actioii 
in federal court effectively precludes many individual authors facing clear instances of infringement 
from \dndicafing their rights and deterring continuing violations. On an individual level, the inability 
to enforce one’s rights undermines the economic incentive to continue investing in the creation of 
new works; on a collective level, the inability to enforce rights corrodes respect for the mle of law 
and deprives society of the benefit of new and expressive works of authorship. 

If created witli care, a small claims court for copyright infringement would allow individual 
authors inucli greater access to the courts to protect their property’- fights, appreciably enhancing 
market incentives to create the literary works tliat the public values. Frivolous, harassing claims 
could be avoided by routine, automatic rejection of claims that do not raise a pnma facie case of 
infringement Dismissal without prejudice of claims in which a substantial fair use defense is raised 
would greatly speed and simplify the court’s proceedings, as would permitting the proceedings to be 
conducted by mail and phone. Affiliation -with the Copyright Office would assure the court’s 
competence in copyright law. Tinally, granting tlie court limited power to issue injunctions would 
greatly and reasonably strengthen the court. 
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Conclusion 

Tc was clear from the Hea.ring that copjmght stakeholders and Members of Congress 
recognize Copyright Office modernization to lie an integral part of copyright reform, md that there 
IS consensus that the Office needs much greater independence and greater resources for staffing and 
improved technology infrastructure. Such a consensus is encouraging. We would simply ask the 
Committee to bear in mind that any meaningful efforts at Copyright Office modernization must take 
full account of the individual authors and creators who arc its core customers. 

The Autliors Guild is gratehil to tlie Committee for the opportunity to submit tins 
Statement, and for acknowledging that a modernized Copyright Office can be the cornerstone of 
lasting copyright reform. 
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Motion Picture Association of America 
Submission for the Record 

Feb. 26, 2015, House Judiciary Committee Hearing 
“The U.S. Copyright Office: Its Functions and Resources” 

March 5, 2015 

In administering U.S. copyright law and advising the federal government on copyright 
matters, the Copyright Office plays a vital role in support of the copyright system and the 
constitutionally recognized function of copyright as a driver of American intellectual, cultural, 
and economic prosperity. The economic and cultural significance of copyright is hard to 
overstate. Copyright now contributes more than $1 trillion to the country’s gross domestic 
product, representing 6.7 percent of the U.S. economy.* Our nation’s core copyright industries — 
those primarily engaged in creating, producing, distributing and/or exhibiting copyrighted works 
— employ nearly ,5.5 million workers, representing 4 percent of the entire U.S. workforce and 4.8 
percent of total U.S. private employment.^ And those industries are growing 70 percent faster 
than the overall U.S. economy, with an aggregate annual growth rate of 3.9 percent from 2009 to 
2013.* Copyright also continues to drive unparalleled cultural exports and a tradition of creativity 
and innovation that makes America unique among nations. 

The tremendous success and growth of our nation’s copyright industries is evidence that 
our copyright laws are advancing their intended objective of promoting the production and 
dissemination of creative works. A significant part of that success is attributable to the Copyright 
Office, which administers aspects of the copyright law and helps guide copyright policy on both 


Stephex E. Siwek, Internation.xl IXTELLECTOm Property' Alllvnce, Copyright Industries in the U.S. 
Ecoxomy: The 201 4 Report l.nl, 2 (2014X tjvailable a/ http;//\\'WTiEiipa.coin/pdf/20 14CpyitRptFull.PDF. 

- Id. ^ at 2. 
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the domestic and international stage. But this success and the rise of the digital economy means 
that the Copyright Office’s responsibility is growing both in complexity and importance. 
Meeting that responsibility demands robust tools and a level of authority commensurate with the 
significance of the issues the Office addresses. 

The Motion Picture Association of America applauds the Committee’s attention to the 
functions and resources of the Copyright Office. Dealing with the demands of a 2C‘ century 
creative economy requires a Copyright Office that stands firmly on a 21’“ century footing. The 
Committee is right to be asking questions not only about the resources and technology 
infrastructure of the Copyright Office, but also about the structure and authority of the office and 
how it might best be equipped to serve the needs of the copyright community, both copyright 
owners and users alike. 

A number of questions deserve consideration. For example, the Copyright Office is 
currently located within the Library of Congress and is overseen by the Librarian of Congress.’' 
While the Register of Copyrights leads the Office, the Register remains subordinate to the 
Librarian on matters involving not only the Office budget and infrastructure, but also on 
substantive copyright policy and regulatory matters. The Office is also dependent on the 
Library’s information technology resources, which are stretched to meet the dual and perhaps 
impossibly disparate needs of a national library and a modern copyright registration system. 
While issues involving registration and Library deposits led to the decision to house the 
Copyright Office in the Library, it is worthwhile to consider whether that arrangement continues 
to make sense today. 


“ See 17 U.S.C. § 701(a) ("The Register of Copyrights, together with the subordinate officers and employees of 
Lhc Copyright OlTicc, shall be appointed by the Librarian of Congress, and shall act under the Librarian's general 
direction and supeiwision.”). 
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Without question, the Office has benefitted from the able stewardship of Dr. James 
Billington, the Librarian of Congress since 1987. Over the course of his tenure the share of 
copyright’s contribution to GDP has grown more than six-fold, and the number of people 
employed by the core copyright industries has more than doubled.^ The growth in importance of 
copyright as an economic and cultural sector warrants considering whether the current 
arrangement properly reflects the national significance of the functions delegated to the 
Copyright Office. 

Are those functions accorded proper weight by vesting them in the Librarian of Congress, 
for whom copyright is not a full-time job, but just one issue in a broader portfolio that itself has 
tremendous national significance? Is there sufficient intersection of interest that it makes sense to 
vest ultimate policy and regulatory authority for administration of the copyright system in the 
official whose primary responsibility is the operation of the national library? Does sharing 
administration of the information technology systems of the Library and the Copyright Office 
create efficiencies, or would granting the Register the pen over a designated budget help the 
Office assign resources where needed, rather than compete with the other important needs of the 
Library? Would putting influence over copyright policy closer to the locus of copyright expertise 
and giving the Register decision-making power over copyright policy issues better serve the 
copyright system? And would allowing the Register to design and implement the Office’s own 
IT infrastructure produce more facile systems for gathering, organizing, parsing, and making 
available to the public data regarding copyright ownership? 

The objective of such inquiry should be enabling a more nimble agency, better able to 
serve both owners and users of copyrighted works in today’s rapidly growing digital economy. 

^ Stepiiex E. Siwek and Harold W. Furciitgott-Rotii, International Intellectltal Property Alliance 
C oPYRKiH’l' iNDl.S'l'RlKS IN I'HH U.S. ECONOMY ii (1990) (sLaling lhal in 19X9 Lbe core copyright industries' 
contribution to GDB was SI 73 billion and employed 2.6 million people). 
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The purpose of copyright is, after all, to encourage creation, facilitate market-based transactions, 
and promote distribution. As the trade association representing some of the leading producers 
and distributors of filmed entertainment in the theatrical, television, and home-entertainment 
markets, the Motion Picture Association of America believes the time has come to consider 
granting the Copyright Office not only increased resources, but a greater degree of autonomy, so 
that it can better fulfill its mandate. 

Granting the Office more autonomy with enhanced resources would make It better 
equipped to facilitate transactions between owners and users. Registration and recordation, for 
example, are instrumental in ensuring creators and owners can secure and exercise their rights, 
and in assisting users in finding owners and obtaining licenses. Strengthening the Copyright 
Office would address issues the Committee’s copyright review hearings have examined. 
Improving the tracking and public availability of registration and recordation information with a 
stronger and more accessible IT system, for example, could help potential licensees identify and 
locate the proper licensor, resulting in market-based transactions and thus reducing the 
population of “orphan” works. Many other proposals made in the course of the review process 
have similarly involved enhanced rulemaking and other involvement by the Copyright Office. 

Legislation addressing these sorts of autonomy and resource issues could garner 
consensus that might be much harder to find in other copyright debates. At the same time, 
updating the Copyright Office’s structure and autonomy could have significant and overarching 
benefits to copyright policy. This is a worthwhile endeavor in which the Committee should be 
willing to Invest serious attention and thought. 

We thank the Committee for calling this hearing, engaging in this discussion, and 
allowing us the opportunity to submit these comments. 
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February 26. 2015 

The Honorable Bob Goodlane 
Chairman. Commiltee on ihe Judiciary 
US House of Represenlalives 

The Honorable John Conyers 

Ranking Democratic Member. Committee on the Judiciary 
US House of Representatives 

Dear Chairman Goodlatte and Ranking Member Conyers: 

On behalf of the RIAA' and our member companies. I would like to thank rite Committee for 
holding this hearing on the Copyright Office's functions and resources. This is an important 
topic and an appropriate component of your comprehensive review of copyright law 

The copyright industries remain key to our country's economy In 2013. the copyright industries 
accounted for $1.9 trillion, or I \A4%. of the U S economy and employed more than 1 1.2 
million workers, accounting for 8.26% of all U S employment American copyrighted content is 
appreciated and enjoyed the world over, sharing American culture and democratic values, and 
resulting in a positive trade balance The creative industries also drive the development of 
technology and share credit for that sector’s contributions to the economy, as innovators develop 
more and better means to share creative content with consumers 

Perhaps more than ever, we need a Copyright Office that can ensure the continued growth of our 
creative industries and protect the works they create The Office requires a qualified expert staff 
necessary to address the increasingly heavy workload and myriad policy and legal issues Given 
the limited resources it has at its disposal, the Office has done an admirable job in transitioning 
to the digital age - in updating the Olfice’s infrastructure and dealing with an increasingly 
complex set of legal challenges posed by the crossroads of law and technology But as the 
OlTice itself has acknowledged, much more must be done to assure proper fiinding and resources 

America remains a global leader not only in creating content, but in respecting and protecting it 
as well The Copyright Office plays a large role in that Its rulemaking authority and rate 
determinations play a significant role, as does its role as advisor to Congress We look forward to 
working with you during this review process to assure the functions, resources, authority and 


The Recording Indiistn, Associalion of Anicnca. Inc. ('^RtAA") is a Unde association wliosc member companies 
cicalc. manttfacliiie and/or dislnboic appmximalcis K5%of all legilimatc sound iccordings produced and sold m llie 
Unilcd Stales. 
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operations of the U.S. Copyright Office are robust enough to match the responsibility required In 
an area that drives such a large and vital portion of the U S economy. 


Sincerely, 

— 

Cary Sherman 
Chairman and CEO 

Recording Industry Association of America 


cc The flonorable Darrell Issa 
The Honorable Jerold Nadler 
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